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Th# topic for this invast . ion has gr out of a longstanding 
conaitnient to the iii^ortanc© tllectu. t stdom to draocracy and 

to edueation. The point of vie nken ^ ply rootad in the liberal, 
draoeratie tradition*-- a traditio. ^ li h hn ^ historically been coimitted 
to the bettarmant of social nd : J. life through aducation and 

schooling, and to a procass of soc^ -hanga achiavad through tha 
laborious and incrraantal rts ^ctux^ng of institutions* It expr asses 
a belief in hiaaan dignity and in tha possibility of the full devalop- 
mant of individual capacities through intalligant and fraa inquiry, 
tod it is consonant with tha idea put forth by John Deway that the dis- 
tinguishing featura of a damocratic society is its dadication to social 
c^jiga that laads to growth or improvraant. Implicit in tha idea of 
gro*^h is an imderlying concaption of dOTOcracy as a way of Ufa, As 
Dew^ said J "A dOTOcracy is more than a fom of govammant; it is pri- 
ffitfily a mode of associated living, of conjoint communicatad axparienca." 

The case around which much of the work for this project has focused 
is Tinker v. Das Moinas Indapandant Coimunity School District . It is a 
case which reaffirm^ that students ajid taachers rataln thair constitu- 
tional rights while in school at a tima when the hiararchical nature of 
educational institutions and an attitude of paternalism toward students 
had lad many people to Ignore or forget our basic sociatal comiitmant to 
the principlas of freedom, equality, md human dignity. Desplta the 
uniqueness of their respective vocational positions, both teachers and 
.iti^ents BTm paopla* Thay are also citizens who are antitled to a full 
pmoply of rights v^ila in school. 
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The pu^ose of the praaent investigation was to discover how the 
Tinker case has been used to promote or hinder the development of a 
climate of intellectual freedom in the public school setting. More gen- 
erally, the purpose mm to discover if the spirit of Tinker is thriving 
in the schools and in the courts as seen from cases where issues of intel^ 
lectual freedom have arisen and been reiolved. 

Chapter I provides information on the purpose and i^ortance of 
free speech from a historical perspective. Chapter II wggests the re- 
lationship between intellectual freedom md education in a democratic 
societyi and it describes and analyses the Tinker case and some of the 
means courts have used to implanent free speech. Chapters III, IV, and V 
present the results of an investigation of how the statrj and federal 
courts have dealt with intellectual freedom in public schools iJa the post* 
Tinker period. And Chapter VI presents conclusions which Qtm reasonably 
be drmim from the investigation and reconmendatiGns for the more effec- 
tive raali%atlon of the ideal of freedom of intercowaunication in public 
schools. 

I wQuld like to acknowledge and thank John Brigham of the University 
of Jiassachusetts Political Science Departoent for the advice and encour- 
ag«ent given to me on this project* And I would like to thank my advis^ 
sors Louis Fischer airi David Schiimel, lawyers and professors of ^ucation 
at the University of Massachusetts, for their support and friendship over 
the last several yeMS* In addition, I rauld like to thank Al Sorenson*** 
tj^lst, supporter, utd friend. 
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ABSTRACT 

Intallaetual Fretdom in th© Public Schools: 
An AssassMnt of Tinker and Its Progeny, 1969-1979 

Smptembmr, 1980 
Gail PauluB Soranson, B,S,, Kent Stata Univarsity 
J, D.J Wastam Naw ingland CoMaga School of Law 
Ed^D* g Univarsity of Massachusatts 
Dlreetad by: Profasior Louis Fischar 

In tha famous black armband caja of Tinker v# Pas Molnas , dacldad 
in 1969 J tha Suprama Coxxn daelarad that studants wara parsons and that 
both studants and taachars wara antitlad to axarcisa thair constitutional 
rights whila in school* It is ganarally ballavad that this casa halpad 
to ushar in a naw ara of judicial protaction of the fmdamantal consti- 
tutional rights of taachars md studants. Tha purpesa of this dissar- 
tation was to discovar whathar tha propositions and tha philosophy of 
Tinker hava baen usad by stata and fadaral courts to import intall- 
actual fraadom in public schools. 

Tha philosophical fraaawork of this pro j act is darlvad from tha 
llbaral^ damocratic tradition ^ with its baliaf in humm dignity and in 
tha possibility of tha full davalopmant of individual eapacltias through 
Intalllgant and fraa inquiry* Tha first two chaptars survey various 
intarpratations of tha purpose and iinportanca of fraa spaach and mxBminm 
tha spaclal l^ortuca of Intel laetual fraadom for education in a 
damocratic society* 

Against this backgroimdj cases involving Issuas of Intal laetual 

vii 

8 



freedom far taachars and students in public schools were analyzed, 
Censideration was givan to how tha courts have balaneod the pref erred 
right of frea spaech with the imique needs md purposes of public 
schools, Tha student's right to speak and not to spaaki to know and 
not to taiow were examinad in a wide variety of situations involving 
oral and written speech* TTia seopa md limits of tha taachar's 
freedom to speak and not to spaak in school and clL^jroom situations 
ware considered. 

From the above analysis it was concluded that tha major i^ortanca 
of the Tinker case has baan its recognition md raassartion of a phil- 
osophy toward children which respects their individuality and uniquanass, 
StudmtSi despite thair special roles ara people who retain their consti- 
tutional rights wharaver they go* To curtail those rights—espacially 
the ftmdMiantal right of free speech so important to education itself— 
requires extraordinary justification ^ not marely reasonable justifica* 
tion# By analogy ^ teacharSj toOs ara people who retain their consti- 
tutional rights while in school. Wiile the right of fraa speech which 
students and teachers retain must be adjusted to the special character* 
Istlcs of the school envlronmant, it imist also be especially protected 
md promoted in order to facilitate the educational process. 

Judging from the relevant cases which have arisen md been reported 
ttm 1969-1979; school officials often act to promote institutional 
order at the expense of ftmmdom of expression* In resolving these 
conflicts t courts have shown a relatively speech-^protective approach 
in about half of the cases considered and a relative lack of speech- 
protefitiveness in about a quarter of the cases considered. If it is 

viil 
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mMSvmed^ as siems, likaly, that the eontasted and reported cases repre- 
sent particularly egregious instances o£ institutional repressiveness * 
the de^ee of support that intellectual freedom has been given by the 
courts does not appear outstwding* 

There is still much to be done to protect intellectual freedom in 
educational settings. Neither educators nor judges have fully realized 
that while the public school is a place where speech occasionally may 
have to be curtailed to advmce important educational obj actives * it is 
also a place where it should arguably be protected md promoted more 
than in my other. A school is a imique place primarily because it is 
dedicated to teaching and learning. Intellectual freedom not only ad- 
vances this purpose s but it is the principal end of education in a 
democracy as well« 
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C H A P T i R I 



FREIDOM OF SPEECH: TOE HISTORY OF AN IDEA 

If thera is my principla of the Constitution that more 
inperativtly calls for attachmant than any othar it is 
tha principla of fraa thought-*not fret thought for thosa 
who agree with us but fraadsm for tha thought that wa hata« 

Justiea Oliver Wendell Holmas, Jr* 
U.S. V, Schwinfflier (192S) 

Introduetion 

The definition of freadom of speech^ intallaetual fraadom, or, as 
it is sametimas eallad, tolerEnce-- its seopa, linits, purposes and imy. 
portanca Md tha mams for its raaliiation—is a vital matter of social p 
political, and legal philosophy « It is a dafinition that has evolved 
historically and whleh continues to avolva, so that it will vary depend- 
ing upon the culture aiid time in which it is discussad^ Evan eulturea 
irtileh place high value on the principla of intallaetual freedom can 
liipiamant that principle according to very diffarent imdarstandlngs of 
its lE^ortance and purpose. This can ba illustratad by the example of 
the second M^cow International Book Pair which took place in Saptamber 
of 1979« According to the conditions for participation, books which 
advocated war or racial or national a%eluslvanass, ware offensive to the 
national dlpilty of other exhibitors, were uti*Sovlet in character, or 
ware conslderad pornographic or incompatlbla with public morals ware not 
to be admlttadp Pursumt to this policy^ Soviet censors confiscated 
more thu forty books from the esdtibits of ^erican publishers # In 
' defense of the official action of Soviet authorities , tha chairmu of ^ 



the State Cdmittee for Publishing Houses « Boris Stukalin/ argued i 
"Books of that nature do not bring people closer together wd do not 
serve the eause of detente^ Instead, they stir up hatred and hostility 
between people and hwiper the proeess of detente."^ Mr. Stukalin fur- 
ther elaborated that book eensorship of this sort was not a violation 
of the principle of free speech* "TTils is the highest affiraation of 
feeedoin of speech » since freedom to propagMdiie fascism is the kind of 

freedom that all honest people in our county and in other countries 
2 

nmst o^ose*" The implication appears to be that peace and preserva- 
tion of the Soviet way of life are overriding values » and further that 
they are values which must be protected as practical wd moral necessi- 
ties to the effective realization of freedom of speech itself* Si;^pres* 
sion is thus justified as a means to the end of freedom. 

In 1923, CiE^ Ruthenbergp the Hatlonal Secretary of the Workers' 
Party of America, escplained that while the principle of free speech was 
not opposed by Commmists, it was first necessary to bring about the 
conditions which would give equal opportunity for freedom of speech to 
all. Those conditions would exist when the educational system md the 
ffieans of cosnnmilcation were no longer controlled by the dominant cap!-* 
tallst elass« ''We believe that In our fight for Comnimlsm we are also 
fluting for those conditions which will, for the first time, make real 

freedom of speechi through putting on a basis of equality ail groups and 

3 

individuals in the social order." 

nils point of view, which seems somewhat paradoxical to the mind 
amftured In the liberal tradition, is not new but is on the ascent in 
cmite^oraiy political philosophy. It has been elaborated most recently 
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in th# Uiited Statas by the late professor philosopher Herbert 

Msreuse who argued that because we are '*ens laved hy institutions that 

vitiate self'dettmination^'* pure tolerance must not be permitted^ 

Freedom of e^^ression must not be allowed to "proteet false words and 

wrong deeds whi<sh demonstrate that they contradict md eotmteract the 

4 

possibilities of libemtion*" Because of the emergency situation pre- 
sently faced by our society^ Marcuse would allow the Inevitably small 
groups who have attained "maturity of [their] faculties" to decide on 
what would be tolerated for all* Marcuse argued thatj given present 
conditions, censorship is necessary to bring about the development of 
conditions that would be liberating md ht^naniilng. 

Thm Marcusian philosophy was adopted by one student member of the 
comnlttee which exrained freedom of expression at Yale University in 
1974« The cos^ltteep which was chaired by the noted hlstoriu C# Vann 
Woodward, was formed after an incident in April of 1974 where Professor 
William Shockly of Sianford University was physically prevented from 
speaking at Yale because of his controversial views concerning genetic 
differences between races, Kenneth J* Barnes, a law student and gradu* 
ate student In economics , argued that free speech cannot become a possi- 
bility imtil we are liberated from tmequal power relations, an oppress 
sive ideDiogy, and irrational factors which condition knowledge^ He 
concluded that "[u]nder certain circumstances, free ei^ression is out* 
weired by more pressing issues, including liberation of all oppressed 
people and equal opportmiltles for minority groups Like Marcuse, 
Bunes asstmed that liberation cm plausibly be brought about through 
temporwy suppression of certain ideas. 



These attaeks on the traditional liberal notions of free speech whieh 
ennsnate from the political left are joined by perhaps more virulent 
attaeks from the political rlght"more vimlent beeause they question 
the baiie value of Intelleetual freedom as well as the means used to 
iDplement it. TTie most violent Incident of attempted censorship of 
ideas that has taken place in recent years occurred throughout the * 
suraer and fall of 1974 in Kuawah CQtmty^ West Virginia^ A local 
school board member j various ftmdantentalist religious groups and m 
organization called Christian ^ericin Parents mounted a ci^sade against 
three hmdrad different iMguage arts textbooks. Although the attempted 
censorship was eventually imsuccessful* there were picketing, strikes, 
boycotts* and violence which led to the closing of the public bus system 
a trucking. terminals mines, and several stores mnd factories. One ele- 
mentary school and several cars were bombed* It has been reported that 
many of the same national groups which were active in the atteB^ted cen^ 
sorship In Kmiawah Coimty— including the Ku Klux Klan, the John Birch 
Society, Cltisens for Decent Literature, and Cltliens for Decency 
Through Law— were involved In Incidents In several other states as well* 
These illustrations are not given to suggest that Incidents such as 
the one In Kanawah County are likely to become everyday occurrences, or 
jji order to advocate the adoption of a radically different perspective 
on the function, l^ortance, and means of securing freedom of speech and 
intellectual fifeedom In our society , They are meant only to Illustrate 
that the philosophical issues surromidlng the theo^ and methods of in* 
tellectual freedom cmtlnue tu be debated^ Although freedom of speech 
msf not appear to be the most pressing issue of the present decade, it 
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is aerCainly^ Elwayi an Issua of l^ortmnee, I would agree with Zachariah 
ChafMt Jr. » one of the most prolific defenders of eivil liberties In 
Amerieu Jurisprudence ^ thatt *'[liiberty of diseussion must Itself be 
emstrntly dtseussed." Is liberty of dlseussion VEluable? Is it 
useful to eoneeive of freedom of speech as m absolute value? If not, 
what are its limits? Should it be a value which is preferred in our 
society? If sOp how is this preference to be promoted, ud what are the 
litnits of the preference? Is Intellectual freedom valued as a mernis, as 
an end, or as both? 

The remainder of the first chapter will selectively survey some 
recurrent themes in the literature of freedom of speech from Plato to 
vwious English and Americm antecedents. Special emphasis will be 
placed on the pu^oses and means that have been e^ressed for the pres- 
ervation and encouragement of intellectual freedom^ In Chapter II the 
i^terrelEtlonship of these social and individual purposes with the 
purposes of contemporary education in the IMited SZuXmm will be suggest* 
ed« It will be argued that freedom of speech and intellectual freedom 
are fiindamentally intertwined with the pufposa$ and methods of education* 
If free speech can be said to be a necessary requisite to education ^ it 
is also true that behavior that has educative consequences will broaden 
and de^en the ability to inquire intellectually and to speak freely and 
totelligently. 

Freedom of Speech: "Invaluable Sources'* 

ITie recorded tradition of the censorship of thought » belief, and 
speech begins in the West with the death of Socrates in 399 B^C* 

J6 
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Soermtes was officially condamaad for corrupting th© youth of Athens and 

for believing in naw divinities , but his death was surely as niuch a 

result of the fact that he disturbed the intellectual coinplacency of 

the Athenian population with his method of cross-examination and his 

scientific approach to issues of human concern. He called himself a 

gadfly to the state«-arousing Md testing the ideas of the populace* 

Although he might have saved .himself, Socrates refused to give }Xp his 

teaching^ affiming that *'daily to discourse about 'virtue,' md of 

those other things about which you hear me eKamining ^self and others, 

is the greatest good of man, md that the tmexamined life is not worth 
8 

living* • . J- Soerates did not defend or Justify the importance of 
the search for virtue (or excellence) and tnth as much as he extolled 
and affirmed it by his willlnpiess to "die mmy times*" It is here in 
Plato's account of the trial of Socrates that an early Indication ©f the 
notion of truth-getting as a process cm be foimd. Virtue and truth, 
according to Socrates, arise through continual discourse imd questioning. 

Just as Socrates believed that the imexamined life was not worth 
living so John Milton believed that the freedom to know md to speak 
ttmmly was the most important freedom! ''Give me the liberty to know, 
to utter ^ ud to argue freely according to conscience ^ above all 
liberties."^ In "A Speech for the Liberty of Unlicensed Printing," 
the toeopagetica , composed in 1644 » Milton made an eloquent plea to 
redress what he saw as the evils of censorship* In one of the most 
striking passages, Milton personifies books and analogizes their censor^ 
ship md destruction to the killing of reason Itself* 



Vm should be wary tharafore whEt persacution wa raise 
againit the living labouri of public men^ how we spill that 
seasoned life of mWi preserved and stored up in books ; since 
we see a kind of homielde may be thus eomitted, sometimes a 
martyrdom, md if it extend to the whole imprassiont a kind 
of massaorei whereof the fxeeutlon ends not in the slaying of 
an elemental llfei but strikes at that eternal md fifth 
essence, the breath.of reason itself « slays an itmnortality 
rather than a^ life* 

But censorship, according to Mllton» kills more thu reason, it also 

kills truth* Viewing truth more perhaps as a thing to be got once and 

for all rather than as something in the process of redefinition, Milton 

uses his famous battle metaphor to argue that licensing is ''weakness and 

cowardice in the wars of Tznith" and to ar^e that tnth will be victor* 

ious if allowed to fight freely: 

And though all the winds of doctrine were let loose to play 
i^on the earth, so Truth be in the field, we do injuriously 
by licensing and prohibiting « to misdoubt her strength. Let 
her and Falsehood grapple i who ever ^|aw Truth put to the 
worsen in a free and ©pen encoTOter? 

In addition to allowing for the development md expression of 

reason and the discovery of truths Milton believed that freedom of 

comminicatlon was instrumental in the development of a shared though 

diverse culture and the promotion of progressive change* He believed 

that a nation was a harmony of differences that come about through 

natural interaction of Individuals within a culture and not through an 

ii^osed tmlty which would lead to "a gross conforming stupidity^ a stark 

md dead congealment of wood md hay and stubble, forced md frozen 
12 

together* . • With mocking irony, Milton spei*s of the kind of 

immimlty that would be wrought by a cessation of leunings "How goodly 
and how to be wished were such m obedient mianlmlty as thisj what a 
fine confoTOity would it starch us all into! Doubtless a staunch md 



tut for Mil 
aetual f^^tdom v 
of tmth for see 
good of hiffim be 
Milton believed 
that the laek of 
Itself and to in 
displear^ure and 
'*midarv^iluing m 
the usa of hiiman 
md as an Effirin 
rola in soeial e 

It was left 
Aslly eicprass th 
prineiple is axp 
mil ohose to in 
for Hill the ''ab 
its rlohest diva 
mi tan md Soera 
l^ort^ea was tl 
idldelx eonsldarei 
ei^resslon « Sin< 
neadad to diseoVi 

Q 

Mill beliaved th: 
open to dialltngi 



a 



r Juiutry could fraeze togethar*""^ 
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sii^listie by modern standiirdSi as^rssiion of opinion wiis to be abso* 
Itstely privilegadp aeeording to Mill, unlais it would directly harm 
speelfie individuals « 

Just as for Seerates md Miitonp the truth-seeking fmetion of 
Intellectual fratdom is of major importanca for Mill. Unlika Milton, 
however, who felt that truth emerged from a battle. Mill believed that 
the mora eoimon ease was that eonflieting doetrines "share tha truth 
betwean them." 'Truth, in tha graat practiaal eoncams of Ufa, is so 
nudi a quastion of tha raeonclling and eombining of oppositas. . * 
Truth is not so much raady-made as synergist ically craatad^ Mill was 
also somawhat more raallstic than Milton, who felt that truth needed 
merely to ba stated to be seen for what it was, at least if one lookad 
St least twice* Milton said that truth might be prohibited accidentally 
because "its first appaarance to our ayes is more unsightly and unplaus- 
Ible than mmy errors. . . ."^^ Mill, on tha other hmd, felt that 
truth did not always triumph naturally or lursrive despite censorship, 
but that it was discovered and rediscovered over tha course of time* 

In addition to tha truth-seeking fmction of intellectual freedom, 
for Mill this liberty also provided protection against tyrMiical gov* 
emments ud led to the improvement of the hxmm condition* Mill saw 
aora clearly than others the ftmction of intellectual freedom in allow- 
ing for the Inte^retation of exparianca, thereby deepening undarstand- 
Ing md making Individual humm e^arience more maaningAil* In this 
ragiurd Mill presaged those twentieth cantuxy psychologists md philos- 

ophars who have concluded that self, mind, md personal ity develop 
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tiirough a process of social and environmental interaction. As for the 
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widar sealal i^ortwea of Intel leetual freedom j there is evidenee thEt 
Bttll felt that diversity of opinion— especially religious and philoso- 
phical saetarlanlsm^-was an evil vrhieh would lessen with pfeatar oppor- 
tunities for freedom of speech, Tliat Mill hoped for the day when a 
higher state of Intellectual development would lead to stability and 
iMkm diversity of opinion wnecessaxy suggests that he felt the social 
world could arrive at some fixed truth once and fov all. This txuth 
would then only have to be reaffirmed through continued freedom of 
speech so as not to be held as ^*dead dogma." Although this latter 
belief may be controversial. Its acceptmce or rejection does not de« 
tract from Mill's general argment that expression of opinion Is to be 
absolutely protected absent personal or public harm, md that the ultl- 
rate goal of liberty Is the development of Individual humm beings « 

Fourteen years after the appearance of Mlil's "On Liberty," James 
Fltzjames Stephen, a foraar student of Mill's, published a critique 

idilch illustrates several controversies that have continued to the pre- 
19 

sent day. Stephen ^ who was Influenced by niomas Hobbes, felt that 

Mill formed "too favourable m estimate of hmm nature" and that the 

result of unlimited freedom of speech was usually scepticism. 

The real difference between Mr. Mill's doctrine iiid mine Is 
this. We agree that ^the minority are wise and the majority 
fMlish, but Mill denies that the wise mlnori.ty i^e ever 
justified In coercing the foolish majority for their 6im 
good^ whereas I afflm that v^der circtonstances th£y may be 
Justified in doing so. . . ,"^" 

Thm first controversy thus concerns the nature of human nature, md the 

limits of liberty » It echoes the book censorship controversy that open-* 

ed the ^apter. 



21 



11 

1 

The second eonttoversy appemrs when Stephen mounts a more general 

mttmok on what he perceives as Mill's absolute stmd in favor of freedom 

of eiepression of opinion » and asserts in contrast that whether or not 

libertx should be allowed is dependent on the situation* 

Ifp however, the object aimed at is good, if the compul- 
sion e^loyed such as to attain it, md if the good obtained 
overbalances the inconvenience of the compulsion itself I do ^ 
not tmderstmd how, upon utilitarian principles, the compul- 
sion c^ be b^*21 

Of course, Stephen is correct that an tmrefined utilitarimism is not 

consistent with the assertion of absolute principles such as liberty 

of thought and discussion* A utilltarim ethical theory would require 

that all principles be amenable to adjtisted implementation depending 

upon the good sought md the means necessary to acheive it» I don't 

think Mill would disagree except perhaps with the limits of adjustment* 

But TOre generally, the argument that liberty, including iritellectual 

liberty, is necessarily limited by the particular context In which it is 

merclsed has been an ii^ortut and controversial issue to the present 

time. 

Some modern jurisprudential scholars have argued that the iajportan- 
ce of free speech places it in m invulnerable position, where it cannot 
be defeated and where its force and power are absolute, especially when 

s 
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B&tten of political inportuce are concerned* Justice Black has 

argued forcefully that when the abridgement of speech is direct it 

23 

should be absolutely protected* Others have argued that although free« 
dm of communication deserves a special place in our hierarchy of values, 
whidi is something that Stephen did not argue in 1873, it is not possl- 
bie to say In advance of any particular situation that it should be 

mC- - ^ - . ...... . ' 



absolute. But inong the Suprema Court Justices at least « the position 

of the mbsolutlsts has never ceOTnanded majority support. A prineipled 

balm^ing of various values md interests in context ^ because it is 

2S 

pragmatic and enqpiricali continues to be the dominmt philosophy. 

The essay by Stephen just discussed along with the ones preceding 

it are ©entioned in Zecharlrt Chafee's 1920 and 1941 bibliographies on 

freedom of speech as **invaluable" in developing an understOTding of the 
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political and philosophical bases of nuoh freedom. This is a prereq- . 
uislte^ h© feels p to the full tmderstanding of the legal meaning of 
freedom of speech. To the essays discussed above p Chagee adds one 
other^ *Tlie Metaphysical Basis of Toleration" by Walter BAgehot, pub- 
lished in 1874.^^ In this essay some themes previously considered are 
repeated and some new themes appear for the first time. 

Like Socrates p Milton, md Mill before him, Bagehot puts major em- 
phasis on the truth-getting ftmction of toleration p which he defines as 
the legal protection of the public eiqpresslon of opinion^ Discussion 
'^promotes the progressive knowledge of truth, which is the mainspring of 
eivlliimtlon*"^^ Although it is not clew whether he mems to say that 
truth is something we come closer to getting the more we engage in dis- 
cussion or whether he means that what is considered true changes , there 
is at least some indication that truth-getting is m active process 
xmther than something to be accepted as a given. Like Milton , Bagehot 
believes that truth has m advantage against enor if the htraan mind is 
left free to do its logic. "Strong and eager minds" play the part of 
advocates of opinion » some true and some false « Meuwhile the "cooler 
pe^le" serve as "quasl-judges" in the court of centuries where "truth 



has the bast af the proof, and therefore wins most of the Judgments*" 
So, Bagahot adds one more metaphor to truth-getting as a searehp a 
battle^ and a reconcilliation in eollislon— -that of a eourtroom drma# 

Bagehot is more like Mill's eritlc Stephen insofar as he shares 
Stephen's rather Hobbeseu view of hianm nature. Bagehot believes that 
the desire for perseeution or eensorship is deeply rooted in human na- 
ture and that it is perpetuated more to stop politieal dmgmv than to 
arrest intelleetual error* Although Bagehot does not mention it, this 
appears to have been the ease with SoerateSs whose greatest sin was 
perhaps that he was a gadfly to the State, More recent examples of the 
desire to arrest politieal disseht cm be illustrated by the appearanee 
of laws against seditious libel-- laws aimed at preventing political div- 
isiveness md strife by prohibiting eertaln categories of speech. Iven 
if Bagehot is wrong and the major motive for censorship is not to stop 
political danger, the maintenance of law and order in the state and in 
society has been a recurring Justification for st^pression of speech. 

Although Bagehot argues for freedom pf opinion and discussion in 
all matters J he does admit that there should be two conditions or limi*- 
tations to that freedom^ The conditions he presents eoneeni Issues of 
continued insert ance, the first to free speech in general and the second 
to Intellectual freedom in the context of the education of children. 
The first limit that Bagehot states if that "[n]e goveinment is boimd to 
permit a controversy which will unihilate itself i it is a trustee for 
mny duties* and if possible it must retain the power to perform those 
duties*"'^ In conteBqporary jurisprudence, the limit of free speech cri- 
tical of government would be precisely where that speech presented a. 
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a "elta^ md present dmger*" In the language of the most recent defin- 
itive Supreme Court ease on the Issuer advooaoy whieh is 1) "direeted to 
inciting or produeing inmiinent lawless action" md whieh is 2) "likely 

to ineite or produee such action" cm be prohibited or prevented con* 

- 31 - 

sisten^: with the Constitution. So that while it is true that govern- 
ment must not permit a controversy that will annihilate itself, in order 
to prevent speech the threat o£ that annihilation must be intentional, 
immediate, and serious. 

The second condition to conplete liberty of es^ression that Bagehot 
statei is that free speech cMiot apply to the uncivilised and to child- 
ren because such people are incapable of engaging in rational discussion* 
Bagehot also believes that before there was a common national character 
that a "coercive despotism" wm necessary, and that coercion should be 
ended only when the rulers determine that the citizens are mature enough 
to engage in enlightened interchajige. Although our present liberal 
philosophy would deny the necessity of such paternalism with regard to 
adults, the argument that Bagehot makes has been much more readily 
accepted with regard to children, whom Bagehot analogizes to intellec- 
tually immature cltliens* 

The case is analogous to that of education. Bvexy parent 
wisely teaches his child his own creed, and till the child has 
attained a certain age it is better that he should not hear 
too mich of any other. His mind will in the end be better . 
able to weigh i^guments because it does not begin to weigh 
them so early I he will hardly comprehend any creed tmless he 
has been taught some creed: but the restrictions of childhood 
must bje relaxed in youth and abandoned in muhood* ftie object 
of education is to train us for discussion | and as that train- 
ing pfadually a^roaches to completeness, we should gradually 
begin to enter into ud to t^e part in discussion* The 
restrictions that are useful at nine years old are pernicious 
at nineteen* "32 
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Just M eitliins need the coercive despotisra of their rulers, so child- 
ren need thEt of their parents. This is m idea that has been accepted 
almst without question with regard to the treatment of children and 
incoi^etents in the legal system of twentieth century America. We are 
only now beginning to sort out the illegitimate Issues of paternalism 
from the legitimate Mid genuine concerns for the mentally disabled md 
for children who are in the process of maturing development ally* This 
question of the proper balance between education and indoctrination, 
be^een freedom of inquiry and socialisation will be seen to be at the 
heart of many of the free speech cases presented In the later chapters* 

There Is one more idea of immediate concexn which Bagehot raises 
that t.itl though generally discredited by contemporary legal scholars, 
continues to appear in legal opinions* Bagehot tries to draw a dls-* 
tinctlon between speech and action analogous to Jota Stuart Mill's 
attespted distinction between the self md others illustrated by the 
assertion that one is at liberty to do my thing that does not affect 
another adversely* Bagehot states: "It is plain, too, that the argu- 
ment here applied to the toleration of opinion has no aCTH^^i^^^ *^ 
that of actions,"" Just as Stephen, the poet John Donne, md ethers 
have made the point that no man Is an island, so conte^orary legal 
sdiolars have discussed the difficulty or in^ossibllity of deteraining 
lAether symbolic behavior, for exmple, should be classified as speech 
or action*'* To the extent that one realiies the difficulty of making 
absolute dlstlnctleni between speech Md action, the distinction may 
continue to be useful in imderstanding free speech cases containing 
elements of both* TTie problem Is that speech is e^resslve behavior and 
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soma action Is, as the Supreme Court has realized, very close to pure 
speech* It is at least necessaiy to understand that this distinction 
has been relied ^on heavily in past free speech cases « Whether or not 
it will be relied on in the future is debatable. Bagehot is not the 
first nor the last person to assraie that such a distinction could be 
made easily ^d effectively. 

* 

Freedom of Speech; Old and New Themes 

The truth*getting function of free speech that had been of primaiy 

isportance since the time of Socrates, continued to be thought of as a 

principal concexii for centuries. Not only were such writers md scholars 

ms Milton, Mill, and Bagehot expressing this purposes but the thought 

that the whole truth results from a variety of opinions continued to be 

colorfully expressed by commoners Md populariierSp A good exmtple is 

Wmdell Phillips I a nineteenth century minister and social reformer: 

No matter whose the lips that would speak, they must be 
free and ungagged. Let us believe that the whole of trath can 
never do harm to the whole of virtue, . . , ^e conmnmity 
which dares not protect its hiunblest and most hated member in 
the free utterance of his opinions, no matter how false or 
hateful f is only a gang of slaves. 

If there is wything in the universe that can't stand 
discussion; let it crack. 35 

In the first year of the twentieth centuiy, the English philosopher 

Herbert Spencer reaffirmed freedom of discussion as the agency of truth. 

In his Principles of Ethics he states that "regard for experience may 

reasonably prevent us from assmning that the currant beliefs are wholly 

tru#« We must raco^lie free speech as still being the agency by which 

error is to be dlsilpated, * * 
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Fomiding fatheM, too, es^ressed their high regard for fraidom o£ dis* 
ot^sien* Thomas Jaffarson, in his 1801 inaugural address , invokas tha 
battla mataphor of Milton: 

If thara ba my among us who would wish to disselva this 
Itoion or to ehMiga its rapublicMi forinj let tham stand undis- 
tiirbed as monimants of the safaty with which arror of opinion 
may ba tolaratad whara raason is left fraa to combat it, 37 

And tha famous writer and Supreme Court Justice, Oliver Wandell Holmes, 

i^dated Milton's metaphor of a battla to a "markatplaea of idaas"-*an 

mmlo^ mora suit ad to tha twantiath cantury. 

[W]han man have raali%ed that tima has upset many fighting 
faiths, thay may coma to baliave even mora than thay beliave 
the vary foimdatlons of thair own conduct that tha ultimata 
good daslrad is better reachad by frea trada in idaas--that 
the best tast of truth is the powar of the thought to get 
itself accepted in the competition of the market. * . .38 

lechariah Chafee, as wall, reaffirmed tha truth-getting function of 

freedom of spaaeh in his two seminal works on that subject appearing in 

39 

1920 Bnd 1941 respectively* 

The true meaning of fraadom of speech saems to ba this. 
One of the most Important puiposas of society and governmant 
is the discovery and spread of truth on subjects of general 
concern. This is possible only through absolutaly unlimited 
discussion. . • .^o 

For Chafee, howavar, freadom of speach was not a rommtic, wholly re la- 

tlve method whereby tha truth would emerge unaided by the application of 

intelligenca: "The tolermce I propose involves no mushy latitudinar- 

imism. Willingness to hear all views doai not mean that we should, 
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after hearing them, treat tham all as of equal value*" Chafee was 
also well aware of the obstacles to the "automatic emergence of truth 

from the contest" presented by inequalities of power, prejudice, and a 

42 - 
mltiplielty of issues and arguments/ He might have been thinking of 
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Milton when ha allowad that tha gTeat writers had misled us somewhat by 
aneourmging us to a^act the truth to emarga too easily from discussion* 
^afaa, hewavar, follows fundamentally in the same liberal tradition by 
his stEumch advocacy of the method of freedom of discussion, though 
in^arfact and slow, as the best means available to discover and dissem- 
inate worthwhile ideas* 

Zechariah Chafee was one of the first judicial scholars to argue 
that tha provisions of the Bill of Rights, including the guarantee of 
freedom of speech could not be absolute* He urged that one nmst look 
to history, to social purposes, and to the htraan facts behind the rules 

of law in order to balance this prefeired right with other important 
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values. In other words, one must look to the context* 

[TJhere are other purposes of goverMient, such as order, the 
training of the young, protection against exteraal aggression* 
Ihilimited discussion sometimes interferes with these purposes » 
which must then be balanced against freedom of speech, but 
freedom of speech ought to weigh very heavily in the scale* 

Almg with Ernst Freund, Chafee felt that the limit of free speech was 

45 

at that ''point where words will give rise to unlawful acts**' As 
Freimd put it in 1904: "Freedom of speech finds , however, its limit 
in incitement to crime md violence."*^ This limitation is similar to 
the govermnental self^-presei^ation condition proposed by Bagehot* And 
although the scholars have suggested soma possibla limitations on free* 
dom of discussion p the troubling question of just how to accoi^lish this 
process of balMclng while preserving intellectual freedoni remains* 

Thm purposes of freedom of speech which have been surveyed up to 
this point have been vary largely InitnOTental in nature— *tha prima^ 
pispose being to discover truth and to promote social progress. I^era 

29 
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Ma, howaver, additional English and Amtriean antacadants whieh show a 
coneein for intallactual fraadom as bix af filiation of parsonal human 
dignity. In addition to his baliaf that ''tha greatast liberty of 
diseussion" leads to social bettarTnant, Robert Hall, an English divina, 
wrota in 1845: 

Fraadom of thought baing intimataly connicted with tha happi- 
nass and dignity of man in avary staga of his being, is of so 
much mora importanca thm the preservation of my Constitution, 
that to infringe tha foiwar undar pratensa of supporting the 
lattar, is to saerifica the maans to the end* 47 

Tha toarican naturalist md writarj Henry David Thoraau, asks for free* 

dom of thought and parsonal integrity above all alsa: *^st tha eitizan 

even for a momant, or in tha least dagrea, resign his oonselenca to tha 

lagislator?" For TTioraau personhood praeedas citizenship and a sens© 

of justice precadas respact for law, Chafee, in addition to axpressing 

the social intarast of fraa spaech as the attalnmant of truth, also 

raalisad that thara was an in^ortant individual intarast in "tha need 

of many man to axprass thair opinions on mattars vital to tham if life 
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1$ to be worth living. . . More racantly, tha philosopher Sidney 

Hook, in the eontaxt of assarting that soma rights are more important 
than others, says that tha "right to pursua tha truth has a prima facie 
validity becausa of its inharent qualitias of delight and dignity as 
wall as its banefieial consaquencas, . . ."^^ And Lauranea Tribe, tha 
praaminant contemporary constitutional law scholar asks whathar freedom 
of speech is to be ragardad as a maans to m end only or also as an 
"and in Itsalf, m expression of the sort of society we wish to bacoma 
md the sort of persons we wish to ba."*^ 

Hiara is a growing realization md reaffirmation of an idaa that is 
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not naw but whose Mtecadents can be aaen in the thinking of Socrates, 
Milton, Mill, aiid beyond-^ ^intallectual fraadom is valued both for its 
pallticsl and social in^ortance as wall as for the rela it plays in 
individual davalopmant and dalight. It is valued as a means to the 
discevary of truth and to affaetive salf^govarnmant , and as an affiim* 
atlon of tha value t?f human dignity and parsonality*-lt is valuad 
bacausa *'tha un^xmninad life is not worth living, 
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CHAPTER II 
FREEDOM OF SPEECH, AMERICAN EDUCATION, AND THE COURTS 

It ean hardly be arpiad that either students or teachers shad 
their cQnititutional rights to freedom of speech or egression 
at the schoolhouse gate* 

Justice Abe Fortas 

Tinker v, ^ Moines (1969) 

Introduction 

Since freedom of speech is regarded as sipiificant both to the 
development of intellectually and emotionally capable individuals and 
to the development of a democratically cDnstructed society, to say there 
is m intimate connection between intellectual freedom md education may 
easily be regarded as a truism* Before looking at the specific imple- 
mentation of the principle of free speech In the public school setting 
as exe^llfiad by the landmark decision In Tinker , the connection 
between the principle of intellectual freedom on the one hand and a a* 
tlon and schooling on the other will be briefly reviewed* 

1 have chosen to draw liberally on the writings of John Dewey who, 
apart from having had perhaps the greatest Influence on educational 
practice in this century. Is widely considered to have been America's 
foremost philosopher md educational theorist. I have chosen to use 
^^M^y*$ wltlngs for two reasons. Dewey believed in the fundMtntal 
ifl^ortance of intellectual freedom as a means and as an mdt and he 
believed fwidOTentally in the power of hiafian Intelligence to resolve the 
aoiQslex personal Md social problems that have beset modem societies 
such as our oim. In fact Dewey considered Individual liberty md the 
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use of intalligenee to be the best alaments of the libsral tradition. 

If we strip its oraed from advantitious alamants, there ara, how* 
avarp enduriiig valuas for which aarliar libaralisra stgod. TTiase 
valuas are libtrty; the davalopfflent of the inharent eapabilities 
of individuals made possible through liberty, md tha cantral 
role of free intalliganea in inquiiT^, diseussion and 
aj^rassion.l 

Deway achoas what for many is tha heart of tha libaral tradition — 
an: abid: ^ respect for individual human dignity, what one modem legal 
philosophar has callad the individual's right to "equal aoncern and 
respact,"^ md a ballaf in tha possibility of tha full devalepraant of 
individual capacitias through intalligent and frea inquiry, Thm dafini' 
tion md alaboration of thasa valuas md thalr cennaction to aduestion 
will begin with a considaration of tha nature of fraadom in a genaral 
sensa. 

The Ralatlonship of Intellaetual Fraadom and Education 

Jolm Daway has pointed out that true freedom consists in more than 

the alimlnation of constraints-*it is more than the nagative freedom of 

the ©id liberalism. For Daway the assantial problam of fraadom was to 

reiata individual cheiee to aff active action. Ha was not so naive as 

to think that choica was meaningful without m ability to affact matar- 

ial changa, k^d ehoica could accomplish an incraasa in aff active action 

only to tha extent that it was intelligent. 

IhwB is an intrinsic coimaction between choica as fraadom 
and pawar of action as freedom* A choice which Intelligently 
manifests individuality anlargas tha rmge of action « smd 
this enlargement, in turn confers i^on our deslrai greater 
Insight Md foresight, and makas choice mora intalligent. 
tliara is a circla, but an anlarging circle, or, if you plaase 
a widening spiral. 3 

T© the extent that choica is infoCTiad by Intalllgance, it makes for 
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'♦better choice" md "betttr dQing" on luccesslve occasions. 

Dewey was very critical of both the orthodox theory of free will 
and the clESSic theory of liberalism for conceiving of freedom as some- 
thing antecedently given^ For Dewey, freadom was a possibillty--a 
potentiality to be realized through intelligent action. As Dewey puts 
it: 

Our idea compels us, . .to seek for freedom in something 
which comes to be^ in a certain kind of growth; in consequence* 
rather thm in Mtecedents. We are free not because of what we 
statistically are, but in as far as we are becoming different 
from what we have been** 

The potentiality of freedom can be real i zed through the medium of 
freedom of thought or intellectual freedom which, although not a suffic* 
lent eonditlon, was for Dewey '♦the vei^ heart of actual freedom*"^ But 
freedom of thought is not separable from freedom of speech and writing. 
Nor is the Idealistic notion that freedom of thought could exists even 
theoretically, without free speech a reasonable one, Dewey explains the 
connection between speech md thought bhA how thought develops through 
interaction : 

It has often been assOTied that freedom of speech, oral md 
written, is independent of freedom of thought, and that you 
cannot take the latter away in any case, since it goes on 
inside of minds where it cannot be got at* Mo idea could 
be more mistaken. Expression of ideas in communication is 
one of the indispensable conditions of the awakening of 
thought not only in others, but in ourselves* If ideas 
when aroused cannot be cofmaunicated they either fade away 
or become warped and morbid* The open sir of public dis- 
cussion and commOTication is an indispensable condition of 
the birth of Ideas and knowledge and of other growth into 
health md vigor, 6 

As the term '»lntallectual freedom" is used in this paper (sometimes 
interchmged with freedom of speech broadly considered) , it is meant to 
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be miderstood as an active process which includes the ideas of freedom 
of dilCiissianj writing, and thought. It includes the possibility of 
roanifesting the results of thasa activities in intelligent choice, 
observing the consaquancas j and choosing better the noxt tima, Intel- 
lactual activity which is free doas not simply emerge with tha ramoval 
of restraints. It is an active accimulation of power to act in accord 
with reasonad choice. And it is facilitatad by material conditions , 
which encourage this fraadom. 

John Dewey, among many others, was wall aware of the importance of 
social institutions in promoting or hindering tha devalopmant of free* 
doffi, and felt that the most important problem of fraedom was whether 
social conditions effectively promoted the development of judgment and 
insight. As far as public schools were conceded, Dewey said that "even 
our deliberative education » our schools, are conducted so as to indoc- 
trinate certain beliefs rather than to promote habits of thought .^^^ 
Since for Dewey the possibility of freedom has to be actualized through 
interaction with material conditions, he says that the "question of 

political and economic freedom is not an addendum or afterthought" but 

g 

vitally necessary to personal freedom* He felt that this was also the 
ease with other social conditions Bud Institutions, especially education 
ml ones. 

A genuine energetic Interest In the cause of hunM freedom 
will muifest Itself In a Jealous arid unremitting care for 
the Influence of ioclal institutions upon the attitudes of 
curiosity^ Inquiry^ weighing ud testing of evidence. I 
shall begin to believe that we care more for freedom than we 
do for Imposing our om beliefs upon others in order to 
subject them to our wlJIl, when I see that the main puipose 
of our schools and other institutions is to develop powers 
of tmremlttlng md discriminating observation and judgments ^ 
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It is Ifi^ortsnt to note here that Dawey often draws a distinetion 
between education snd schooling that will be generally accepted through- 
out this paper* iducation is ouch broader than schooling, aiding the 
process of cultural transiniision and reconstruction in mmy informal 
ways« ForBial education or schooling, on the other hwd, is always a 
pi^osiva and hencp Mral undertaking, Dewey considered schooling 
necessary to aid cultural trusmission and reconstruction in co^lex 
socletias, but felt that its power was relatively ssall when cempared 
to informal methods of education. As far as intellectual freedom is 
eoncernad, the position taken here is that it is equally necessary to 
education considered in this inforinal sense as it is to the more foraal 
enterprise of schooling. For most purposes , therefore, no distinction 
will be made between schooling and education^ Wien it is made, the 
reasim will be clear from the context. 

At this point it is appropriate to turn from the nature of freedom 
in gmieral md intellectual freedom in particular to the connections 
that can be drawn between them and the avowed purposes of education, 
both formal md informal, in the United States. It will be assumed that 
intellectual freedom, following Dewey's analysis, is understood as free- 
dom of thought, speech, writing, «id action that enables individual growth 
md social evolution or betteiroent. If the puiposes of schooling are 
r^cmsonuit with this process, then at least one connection will have 
been made. 

It easily could be argued that a major goal of public schooling 
(whether accomplished or not), as wall as the primary justification for 
eoi^lsory education in our society, is that It prepare students for 
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intalligent partieipatian in a demoeratie society. This is reflaeted in 

the lanpiaga of leadiiig Si^reme Court eases where the purposes and 

values of edueation are discussed* In Brown v* Board of Education , 

for example, the Court stresses the i^ortance of education and gives 

some ideu as to the avowed puxpose and justification of education. 

Today, education is perhaps the aost important function of 
state and local governfflents. Compulsory school attendance 
laws and the great expenditures for education both demon* 
strate our recognition of the importance of education to 
our democratic society. It is required in the perforaanca 
of our most basic public responsibilities. ... It is the 
ve^ foimdation of good citizenship, 11 

Education is iraportajit to our society because to maintain freedom 
and independence, it is thought that individuals need to be educated for 
intelligent and independent participation in co^unlty life, "niis idea 
is elaborated in a relatively recent Supreme Court case, Wisconsin v. 
Yoder. 

[Ajs Thomas Jefferson pointed our early in our historyj. . * 
some degree of education is necessary to prepare citizens to 
participate effectively and intelligently in our open political 
system if we are to preserve freedom Bnd indepenaence. Further 
education prepares Individuals to be self-reliant md self- 
sufficient participMts in society. 12 

And in order to acco^lish this goal of open, active, intelligent citizen 

participation in political and social life, constitutional freedoms for 

the Individual student md teacher must be protected^ Thus, education 

for citizenship is accomplished, in part at least, through practice. 

The Court in Board of Education v# Bamette discusses the importance of 

protecting student rights « 

lliat they are educating the young for citizenship Is reason 
for scrupulous protection of constitutional freedoms for 
the individuEl, If we are not to strMgle the free mind at 
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its souree and tamch youth to discQimt impertajit principlts 
of our govarniaant as mare platitudes, 

Edueatlon for citiianship Is strassad in thasa dacisions primarily 

baeai^a tha stata has tha right to act for tha genaral walfara and not 

maraly for tha walfara of an individual. But, although aducation for 

social participation is asphasiiad, it is navarthalass illicit that 

individual davalopmant is a nacassary coneoimitant« ^a arpmant mada 

in this papar is that individual growth and social avolution ara insap- 

uabla and proeaad togathar« As Daway has said: 

Soelal cannot ba opposad in fact or in idaa to individual ■ 
Soelaty is individuals^in^thalr-ralations. An individual 
apM^ from social relations is a nyth— or a monstrosity. 
If wa daal with actual individuals « and not with a con- 
eaptual abstraction , our position can ba also foxmilatad 
In thasa tarms: Education is the procass of raalization 
of intagratad individualitias • For integration cm occur 
only in and through a madium of association « 

It is at this point that Daway* s thinking is again ralavant for tha fur- 

thar alaboration of tha natura of aducation and for its connaction to 

intallactual freadom* 

Daway baliavad that aducation was a nacassity of lifa« It provi- 

das for social md individual adaptation to tha world as wall as for 

control and adaptation of tha anvlronmant to maat human naads. Daway 

felt that education had no and beyond itsalf # "Since in reality thara 

Is ndthlng to which ^owth is ralatlva save more groi^hj there is noth* 

IS 

Ing to which education is subordinate save more education^" Dewey says 

that tha *'aducational process Is one of continual raorgulilng, recon^ 

16 

structlonp transfiguring.** His tachnlcal dafinitlon of education is 
m elaboration of this thema« [Education] Is that racmstructlon or 
reorgmiliation of as^arience which adds to the meting of axparlanca. 
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and which increaies th© ability to direct the course of subsequent axpar 
17 

iance*" Although it may smmm that Deway conceives of aducation and 

p^ovfth hare in formal tarms, thair moral natura*'*tha raquiramant of 

batteraant, prograsi, and avar*graatar human meming^-can be saen in the 

18 

antiraty of Daway's adueational philosophy, Daway makas claar that a 
sociaty which values battarment^-changa that will Improva social and in- 
dividual lifa — ^will hava diff arant purposas, matarialSj and mathods of 
aducatlon than a society which strivas to maintain the status quo. 

Dalibarata, putposiva aducation is espacially nacassary to damocra* 
tic communitias^ according to Daway, precisaly bacausa thay ara intar* 
astad in intalligantly diractad growth. Daway said that "[l]f wa ara 
willing to concaiva aducation as the procass of forming fundamantal dis- 
positions, intallactual and amotionalj toward natura and fallowman» phi- 

19 

losophy may avan ba dafinad as tha ganaral thaory of aducation The 
offica of philosophy ^ of aducation , md of damocracy as a way of lifa 
is continual raconstructlon and ranawal, 

^annass md Intallactual axchmga ara nacassary to ranawal. Ac* 
Mrding to Daway, languaga and conmnmlcation ara particularly in^or* 
tant in this procass bacausa thay affactuata a sansa of conmunity and 
mllow, in turn, for individual growth. "To ba a racipiant of a eom- 
ramlcation is to hava m anlargad md chugad axparianca. . . # Nor is 
tha ona who coimmicatas laft unaffacted*"^^ This procass of ranawal is 
both individual and social , md fraadom of comnnmicatlon is an and md 
a aaus in tun. As Daway says, "A prograsslva sociaty comts indiv^ 
idtiai variations as pracious slnea it finds in tham tha mams of its own 
growth. Hence a democratic sociaty must, in consistency with its ideal. 
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allow for intellectual freedom, . * In a society professing demo- 

eratie values ^ freedom of intelligence is not only a vital means in the 

project of deliberative education but an end in itself and a moral ira- 

perative. As Dewey concludes i "The only freedom that is of enduring 

22 

ii^ortanca is freedom of intelligence* • • In the section which 

follows the contenporary Si^reme Court case which serves as the water- 
shed for intelleetual freedom in public schools will be considered. 

The Case of Tinker v. Pes Moines 

It was not until 1969, in the case of Tinker v. Pes Moines Indepen^ 

dent Commmlty School District i that the Supreme Court of the United 

States declared that students are persons md that both students and 

23 

teachers retain their constitutional rights while in schools It was 

a few years earlier, in 196S, that Jolm Tinker and several other students 

were suspended for peacefully and symbolically protesting the war in 

Vietnam by wearing black armbands to school. Almost fifteen years 

later I John Tinker recalled how he had felt about the issue of students' 

eonstltutional rights in the mid*1960's, ''I didn't realiie before we 

wore the armbands that it wasn't established that we were citizens and 

24 

would have all the constitutional freedoms. , . The freedoms that 

Jolm Tinker had taken for grwted certainly md most fundi^entally incl- 
uded the full range of First ^endment rights to freedom of speech , wrlt^ 
Ingy imd association. In facti the Tinker case affirmed the right to 
tf^^age in symbolic acts for conmiimicative puiposes— the right to free 
synbollc speech, sometimes thought to have been a less protected form 
of speech thm so-called pure speech. And while the Tinker case did not 



devalop in a vacuum, it was a partieularly. forceful aasertlen of rights 
that may indicate a new approach to thinking about the rights of yoimg 
pe^le in general and about the pu^oses md methods of pre-cellegiate 
educatlOT* A bit of historical background will help to place the Tinker 
case in perspective. 

It was not uncoinmon in the early part of the century to think of 
children as mere creatures of the state or as single possessions of 
their parents* TTils was the result of a trend which began three centur- 
ies earlier and which has had m influence that is still evident. Al- 
though today we live in a world where the notion of a long childhood is 
cossnonly accepted, the concept of childhood probably did not come into 
hming for western societies until the seventeenth century, lefore that 
time there was a short period of infmcy after which the child entered 
dirTCtly into the affairs of the adult world. In the seventeenth cen- 
tury^ religious orders began to teach parents to care for and protect 
their children. The family took on a moral wid spiritual function and 
the modern concept of schooling hrngm to develop. As the historian 
Philippe ^es says, "Henceforth it was recognised that the dilld was 
not ready for life, and that he had to be subjected to special treatment, 
a sort of quarantine, before he was allowed to join the adults, 

In addition to whatever beneficial consequences the idea of child- 
hood might have produced, it is perhaps this protective, paternalistic 
notlm that has contributed to the tendency, until recently, to dismiss 
the ri^ts of the child coi^letely or to subsume the child is rights taider 
those of the parent or the state. Whether for humanitarlm motives or 
for socio-economic reasons, the notion of the child's incapacity. 



inadequacy, ud dapandency has been the rult rather thim the excaptlon 
throughout most of the twentieth century. And in addition to dependency, 
there is the additional notion that the child is duty-bound to the 
parent. Blackstone wrote that "[tlhe duties of children to their parents 
Ufise from a principle of natural justice md retribution* For to those, 

who gave us existence, we naturally ewe subjection and obedience during 

^ 26 
our minority, and honor and reverence ever after, . . 

These twin notions of dependency and duty led to the development of 
a legal philosophy which places great en^hasis on parental md state 
power vis-a-vis the child. This power is reflected in a much quoted 
nineteenth century Pennsylvraia cases "The basic right of a juvenile is 
not to liberty but to custody. He has the right to have someone take 
cMt of him, and if his parents do not afford him this custodial privi- 
lege, the law must do so,"^^ The idea that the state must step in if 
the parents do not protect the child is mi early toerlcan reiteration of 
the idea o^ parens patriae , which developed in the English conmion law 
and was a^H^d to children in the case of B^e v. Cotmtess of Shafts- 
bury. The case malogi^ed the dependency of children to that of Itma- 
tlcs, saying that the king had a duty to protect both, 

, Although it is certainly true that children do need variable Mioimts 
of care and guidmce d^endlng i^on their level of development and matur- 
ity, imtil very recently it has been thought that the legal rights of 
children have been severely limited or non-existent as a consequence. 
Even In 1972, Justice Douglas had to disagree with a majority opinion of 
thm Stprerae Court which held that the only interests at stake in a lead- 
ing use concerning students were those of the state and the parents. 
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In eonside^ing whether the state eould conipei the high sehool attendanee 

of toish children against the wishes of their parents , Douglas says? 

"Miere the child is mature enough to e^^ress potentially conflicting 

daJireSj it would be an invasion of the child's rights to permit such 

29 

m Inpositicm without cMvassing his views," That this expression of 
entitlement for children was confined to a dissenting opinion is one 
Indication of why the earlier Tinker case can be considered a watershed 
not only for pre-colleglate Intellectual freedom, but for the rights of 
children In general. But even in Tinker the vindication was not com- 
plete « Justice Blacky in a devestatlngly sarcastic dissent, envisions 
students all over the Iwid exercising their newly won freedom by 
'*nauilng loose, conducting break*ins, lie-ins, md smash-ins. "^^ 

Bie original idea of schools, which I do not believe is yet 
abandoned as worthless or out of date, was that children had 
not yet reached the point of esqperience md wisdom which 
enabled them to teach all of their elders. It may be that 
the Nation has outwom the old-fashioned slogan that "children 
are to be seen not heard," but ono may, I hope, be permitted 
to harbor the thought that taxpayers send children to school 
on the premise that at their age they need to leai^, not 
teach. 31 

From this passage, it can be inferred that Justice Black's educational 
philos^hy is relatively traditional. As the Tinker case is examined 
in more detail it will become increasingly clear why Justice Black, 
whose constitutional philosophy often had the effect of e^andlng the 
protection of civil liberties, appears here in a dissenting role. 

Hia actions of Jolm Tinker, fifteen years old, his sister Mary leth^ 
thirteen^ Chris Ickhardt, sixteen, md other students took place against 
a backgroimd of war ud in the middle of a decade that is noted for its 
soelal turbulence. President John Kennedy had been assassinated, the 
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aivil rights movamant was wall underway, md the nation was deeply in- 
volved in the IncraESlngly unpopular, many said inunoralp war in Vletnain. 
Aeeording to John Tinker, the idea of wearing armbands occurred to a 
small group of people from the Des Moines area who were returning from 
m mtiwar rally in Washington in November of 1965 » 

On the way back on the bus there was a discussion of what 
we couid do to express our concern with the war in VietnMi, It 
was pgreed that we should write our senators and €ongressmen« 
We also deeided to hold meetings at churches, bring in informed 
ipeakers, and provide literature so that people could find 
Infomation othemise not easily available^ It was also 
suggested that we could wear black afrobands as a constant public 
statement that wa were against the killing in Vietnam. 32 

Mien school principals in Des Moines heard about the intentions of 

some students to wear ambands to school, they met and adopted a rule 

against such actions. According to John Tinker « it was his father, a 

Methodist ndnister who worked for the ^erican Friends Service Committee « 

who felt that any move to defy the authority of school officials should 

33 

be a "most considered action.'' Perhaps beeause of his father's in* 
fluence John Tinker was not among the first group of students to be 
suspended— he was waiting to discuss the new rule with school officials. 
It was only when school authorities refused to talk with him about the 
situation that John felt justified in wearing his anaband in contraven- 
tion of the mlot He^ too^ was suspended. 

It was not long after John Tinker's suspension that the Iowa Civil 
Liberties Union became Interested in the issues involved md filed suit 
alleging that the students' right to freedom of speech had been violated. 
TTie Ihited States District Court t^held the suspensions, echoing a phil- 
osophy of education and an attitude toward children that is protective 
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md pEtamEllstle« It is also a philosophy that values order above 

, the frae speadi rights of ehildran. 

Sehool effieials must be given a wide discretion and if, 
under the circumstraces , a disturbance In school discipline 
is raasonably to be anticipated, actions which are reasonably 
calculated to prevent such a diiruption must be i^held by the 
court ,34 

Although the.DistHct Court recognised that the wearing of armbwds for 
e^resslve purposes is the type of sj^bblic act that is protected by 
the Free Speech Clause of the First ^endmentj it expressly declined 
to follow the reasoning of a case decided in the smo year by the United 
States Court of Appeals for the Fifth Circuit* In that case, Bumside 
V, Byars , high school students were permitted to wear "freedom buttons" 
imless evidence showed that the action would "materially and substantia 
ally interfere with the requirements of appropriate discipline in the 
aeration of the school ."^^ 

Following initial defeat , the Tinker case was appealed* The lower 
court decision was afflraed by the imited States Court of Appeals for 
the Bighth Circuit. More thm three years after the original student 
suspensions* the taited States Supreme Court reversed the decisions of 
the district and appeals courts In the Tinker case* The Supreme Court 
chose to use the words of the Bumside case in protecting student speech. 
It held that wless evidence is presented that the speech would material- 
ly and substmtlally interfere with ordinary school fractions or with 
the rights of others, it must be protected. 

Hie mode of constitutional Malysls that produced the Tinker decis** 
im is generally refeired to as balancing. It involves weighinf or bal- 
mcing the rights of the plaintiff In situations where various rights 
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hava eome into eonflict. This mod© of analysis varias greatly from a 
very ptrmlssiva, non-struatured, ad hoc approach, whara no particular 
rights or valuas ara prasunptivaly prafarrad, to balancing within a 
particular frMiawork or with cartain axplieit guidalinas. It has baan 
said in many cases that fraadom of spaach occupias a prafarrad position 

among othar rights and valuas bacausa of its Inportanea for tha contin- 

37 _ 
uatim of a damocratic systam* But avan though fraadom of spaach may 

ba prafarrad in a ganaral sansa^ this doas not mean that othar important 

rights md valuas, such as the right to privacy, for.axampla, might not 

evarrida the right of a particular parson to axprass*his opinions in a 

glvm situation or contact. 

Balaneing the valuas of free spaach with other is^jortant values cm 

also occur with tha aid of tools which halp to i^lamant the valuas in a 

mora ordarly fashion. Tha tool which has had the longast histoi^r of 

continuous usa in resolving issues of fraadom of spaach, aspacially in 

situations whara public order or national security are thraatanad, is 

tha claar and prasant danger test, introducad In 1919 by Justice Olivar 

Wendell HoIms,'® TTia imderstanding of what is nacessary to prove a 

claar and present danger sufficlant to prohibit or pravant speech has 

avolvad over a period of fifty years to its present doctrinal sjTithasis, 

In 1969, In the casa of Brandenburg v. Ohio , tha criminal conviction of 

a ni Klux Klan leader who had spokan at m orgMizars maating wu ra- 

varsad« Tlia Court saldi 

[T]ha constitutiOTal guarantees of fraa speech and fraa press 
do not parmit a State to forbid or proscribe advocacy of the use 
of force or of law violation axcept whara such advocacy is dl- 
racted to inciting or producing imminent lawless action and is 
likely to incite or produca such act ion. ^- 
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The opinion of the Suprama Court makas it elaar that ona must look to 
tha words of advoeacy to saa if thay ara, in factp eousaling lawlass 
aetion^ But, avan if that ba tha easaj a hamlass ineitar cannot 
proparly ba convietad undar this tast, Tha eontaxtual situation in 
which tha advocacy aceurs must ba axaminad to saa if thara is avidanca 
that tha unlawful action is i^inant. 

In 1969 1 tha yaar of tha modem formulation of the claar wd pras^ 
ant dangar tast, an Malog to that test appaarad in tha Tinkar casa. As 
tha casas which hava followad Tinkar are axaminad, comparisons and con- 
truts will ba mada batwaen the usa of tha claar and prasant dangar tost 
wnd tha matarial and substantial intarfaranca tastt Ooas tha matarial 
and substantial intarfaranca raquiramant of Tinkar protect tha harmlass 
Incitar? Will spaach that does not thraatan imninant and sarious intar- 
farenea with school activitias be protactad? knd can spaach ba pravantad 
if it pasas a matarial md substantial Intarfaranca avan though tha 
spaakar is in no way attas^ting to incita disorder? Tliesa questions and 
ethers will ba dealt with in the three chapters which follow^ but bafora 
leaving the Tinkar decision , several iiqportut dicta which are nacassary 
to a more co^leta wdarstanding of the case will be considarad. 

The first substantive point that tha Si^^rame Court m^as in the 

Tinker cue Is that whan the students wore black armbands in order to 

publieally ejqpress their views, thay ware engaging in the "type of 

syribolic act that is within tha Fraa Spaach Clause of the First^Am€nd*^ 
40 

sent*-' nils makes the point that actions which are intended to com* 

iTOiicata ideas ue^ as the Court put it, "closely akin to *puf^ 
41 

speech'." Hiay are therefore entitled to protection that* if not 
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exmetly the sasit, is at laast nearly as cos^rthtnslva as the proteetion 
' mf forded pure speech. 

It has been vezy popular historlemlly in free speech cases to tTf 
to make the difficult , or perhaps iftposslbla, distinction betwem speech 
and aotioii« lliis grew out of the absolutist (md llterallst) mode of 
constitutional intei^retation that is generally thought of as m alter- 
native to the balancing approach. Justice Black's nane has been most 
closely associated with this strict constructionist position that would 
interpret the words and the meaning of the First toendtoent literally^ 
Since the First ^endment says that "Confess shall make no law« « • 
abridging the freedom of speech or of the press « . , the words of the 
amendment themselves accoimt for Justice Black's famous assertion that 
'*no law means no law.'' He might have added that "speech means speech" 
md not action^ litis position, if accepted^ would not only abrogate 
what are generally considered to be reasonable laws against defamation, 
for exa^le; but it would also prohibit the kind of e^ressive behavior 
that occurred in the Tinker situation. Neither wearing armbands nor 
picketing would be protected by the First Amendment free speech provi- 
sion, according to Justice Blacks '*M»chlng back md forth, though ut- 
ilised to commmicate ideas, is not speech and therefore is not protect- 

42 

ed by the First MendmentJ* It is ironic that one of the pfeatest de- 
fenders of civil liberties ha^ been so inflexible in the a]^lication of 
his absolutist philosophy that it is made to seem unduly conservative 
instead of the Tpregressive, protective tool that he undoubtedly desired. 

It can be argued, based on the previous discussion, that the major- 
ity opinion in the Tinker case is relatively progressive in at least two 
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ways* First, while Meegnlzing that tht rights of many different paople 
were la^llcated in the particular situation, soinething more thsn a per- 
missive, ad hoc balmeing was en^loyed to resolve the eonfliet of rights. 
Hie naterlal md substantial interferenee test was developed as a tool, 
and speech was held to he entitled to eompreheniive (one might even say 
prefefred) protection. The burden was placed on school officials to da* 
monstrate not a reuonable need but a compelling need to justi^ the 
prohibition of speech. Secondly, the absolute distinction between speech 
and action was ifflpllcitly rejected. The lines which separate pure speech, 
symbolic speech, speech plus (speech plus action), and action are extra* 
ordinarily difficult to draw md perhaps not as useful or speech* 
protective as had been assimed. The focus has now appropriately shifted 
to the communicative isqiact of the speech and to the nature of the sur* 
rotmding circisnstances* 

In addition to the general type of constitutional analysis employed 
in the Tinker case, several statements were made by the Court from which 
a progressive general philosophy vis*l.-vis education and constitutional 
values can be inferred, "^e dietw that students and teachers do not 
''shed their constitutional rights to freedom of speech or egression at 
the schoolhouse gate" indicates a freedom-promoting educational philO' 
sc^hy as well m reaffirming that all citizens, including students in 
sdiool, retain their constitutional rights depplte the various roles they 
say assiffle.^^ And this is not merely stated, but stressed. Neither an 
'Hmdlffermtlated fear or apprehension of disturbMice" nor a "desire to 
avoid the discomfort ajid unpleasutness that always accompany m impopu* 
£ar viewpoint" are sufficient to overcome the right to freedom of 
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expMSsien/'* Hi© Court tn^haaisad that students art "persons" md that 
they, too, possess "ftaidMental rights" whieh must be respected by sehool 
md state officials, TTiey may not be regarded as "closed-circuit racipl- 
mts" of whatever the state decides to coiraminicate but must be free to 
es^ress their own opinions both inside and outside of the clusroom. 
Freedom of speech is an importmt right that must be cultivated and not 
merely tolerated in principle. 

On the other handi the Court realised in its process of weighing 
and balancing that students should not be allmed to exercise their 
rights in a way that would substantially interfere either with the 
rights of others or with normal school operations* It ^ould be argued 
that the Court was interested In school order and proper decorum per se 
and not in the fact that a material and substantial interference would 
burden the rights of other students* The entire focus of the opinion 
seems to contradict this conclusion, however , Prom the Court's emphasis 
on the import mce of free speech, one might infer that order is necessary 
because it facilitates the purposes of education, one of which is intel- 
lectual freedom* Justice Fortas, who wrote the majority opinion in 
Tinker, uses a long quote from Justice Brennan's opinion in Keyishian v * 
Board of Regents to demonstrate the Importance of free speech and educa- 
tion to the discovery of truth and to the future of the nation* 

••The vigilMt protection of constitutional freedoms is 
nowhere more vital than in the coimmmity of ^aricw schools*" 
[citation omitted] Thm classroom is peculiarly the "market- 
place of ideas*" TTie Nation's future depends upon leaders 
trained through wide exposure to that robust exchange of ideas 
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irhieh dlseovers truth "out of a nultituda of tonguas » [rathar] than 
thTQUgh my kind of authoritatlva salactionJ'^S 

Til© Court strassas that tha school is a '^public placa"-*a fraa, 

^en» nm^authorltarian "markatplaca of Idaas.** But thara is no suggasf- 

tion that the Court eonoalvai of school as a plaea for^ braak-lns and 

snash*ins» as Justiea Blaek faarad^ It is a plaea whara stata and sehool 

offieials have "oo^rahansiva authority^** to act within eonstitutlonal 

llsilts, ita^i to act eonsistantlx with tha ftindmantal constitutional 

rights of studants and taachars« It is a plaea whara fraadom of spaach 

is eon^rahansivaly protaetad whan appliad with dua consldaration givan 

to tha important purposas of aducation— -ona of which is tha davalopmant 

of intallactual fraadon«*and to tha miqua charactaristics of tha aduea- 

tional sattlngt iTia spirit of Tinkar is not parroissiva, but it is pro- 

grasslva« It is not activist in tha sansa of graatly incraasing tha 

avoltttionwy' paea of constitutional analysis » but it is an isqportmt 

reaffirmation of tha bi^lc coOTnitmant of our sociaty to the dignity of 

the individual and to the basic value of intellectual fraadom. It does 

not represent m ad hoc, valualass approach to constitutional adjudl<* 

cation but a ralatlvaly careful weighing of coinpating claims in a con- 

tmnt where importint constitutional rights and educational pu^osas are 

at stake ^ Given the radasty of the opinion, it is to be ejected that 

the progressive aspects of the Tinkar decision will be foimd to be 

thriving In the Tinker progeny from 1969*1979* TTie three chapters which 

follow will examine cases which have arisen in this ten year period 

which are directly relavmt to the issue of intellectual freedom in 

piAlic schools. 
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TIffi STUDENT'S RIGHT TO SPEAK AND TO mOV 

ThB FiMt ^endmant involvei not only the ^ight to speak and 
publish^ but also the right to hear, to lesra, to know^ And 
this Court has rteognized that this right to taiew is "nowhere 
more vital" thw in our schools md universities. 

Justice Wlllian 0^ Douglas, dissenting 
froin the denial of certiorari in 
Prasidenti Council v , CoTOnunit y 
School Board (1972) 

Introduction 

The previous chapter was largely devoted to an explication of why 
First Aroendinent rights are importmt in public schools. Once educa- 
tional institutions are recogniied as a special marketplace of ideas, it 
becomes necessary to take a closer look at how First Amendment rights are 
"allied in light of the special characteristics of the school environ- 
ment," as the Tinker case adminishes they must be* 

These special characteristics can be reduced to two propositions" 
me looking toward the school as a learning environment and the other 
toward the student* The school has a imique purpose. Unlike the heme, 
a public library, or a park, its puxpose is neither recreation nor re- 
laication but rather teaching md learning, l^e first proposition, 
therefore, is that the school environment must be maintained so as to 
promote teaching md learning, TTie second proposition derives from the 
fart that the school has a imique clientele— students. Students are 
most surely citizens, but at the elementaiy and secondary level they are 
a captive audience, e^onpelled by law to attend school. Students are 
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also lass matura than most adults physlcallyi amotionaliy, md Intal- 
laetually* ThuSp tha sacond proposition is that tha davalopmantal 
laval of studants must ba co^sidarad In order to provida optimal aduca- 
tional opportunitlas^ 

Bacausa of tha avowad adueational pui^osa of publie sehools and 
baeausa of tha eaptlvat inonatura oliantala, tha stata in tha parson of 
looal School offieials owas a duty to thasa studants which damandi 
spaoial knowladga and axtraordinaiy powars of judgmant. School of fie* 
lals must activaly saak to promota a cllmata whara fraadom of axprassionj 
laming, and grovrth can flourish; and yat thay must discouraga or pro- 
hibit lloantlous spaaeh md othar bahavlor that intarfaras with tha 
adueatlonal purposa or with studant constitutional rights* School 
offlelals can nalthar ba ovarly parmlsaiva nor cw thay unduly cansor 
or ii^ada, Bvaryona who Is actlva in public aducationt whathar studants » 
taaehars I school officials » or parantSs must t^ to anhanca tha posslbll* 
itias for studant ^oirth and davalopmant In kaaping vlth tha unlqua pur« 
posa of schooling. Tlie stata pollca powar, which Is usad to provida for 
tha haalth, safaty, and walfara of all paoplai cm only ba usad laglti* 
nataly In tha aducatlonal contaxt to promota tha amotlonalj social, md 
intallactual ^owth of tha studants as individuals md as citlians* 

This chaptar is concaraad with situations whara studants, and othari 
an thalsr bahalf, hava assartad tha right to spaak md not to spa^, to 
know ind not to Imow in tha post- Tinkar pariod« Casas whara spaach is 
not protactad bacausa it is Intartwlnad with dlsn^tiva action will ba 
contrastad with casts whara spaach is protactad* TTia right to know will 
ba ascamlnad with ragard to accass to books » outslda spaakars, md 

53 



43 



spaeialiied courses* The right not to speak will be illustrated pri- 
. marily by the flag sulute cases. And finally, the right not to know or 
to privacy will be Illustrated by cases which have sought to protect 
the emotional development of students. The pui^ose will be to see if 
these rights have been protected and how they are acconmiodated to other 
rights and interests. 

* 

Student Speech: Protected m\d Not Protected 

TTie Supreme Court, in the Tinker ^se, affirmed that students re- 
tain their constitutional rights while in school, but it also held that 
these rights cannot be absolute in school any more thm they can be ab* 
solute in the public forum and that expressive conduct will not be pro- 
tected in school situations where because of time, place, or tjTpe of 
behavior the conduct "materially disrupts classwork or involves sub- 
stantial disorder or invasion of the rights of others,"^ Even conduct 
which is clearly ei^resslve but which is intertwined with materially 
disrtqptive conduct will not be protected. TTius where black berets were 
"used by the plaintiffs as a symbol of their power to disrupt the con- 
duct of the school and where the plaintiffs had walked in the school 

halls shouting "Chicmo power" and had blocked hallways, the students 

2 

were held properly suspended for their dlsn^tive conduct. The Tinker 
case was distlnp&ished on the Issue of material and substantial inter* 
ference. toother case wherii Tinker has been distinguished on this issue 
involved a walkout where students left caucus and attemptad to persuade 
others to join them when a grieVOTce had not been successfully resolved. 
'Hi© court held that students did not have the right to assemble at just 



any time md plaee. 

Although shouting, blocking hallways, walkouts will not often 
be protaeted in a plEco devoted to teaching and laaming, what is lack- 
ing in these cases and in some of the ones which follow is an eCTlicit 
finding that this behavior has created a material interference, 'nie 
issue of degree should always be considered--even in the most obvious 
cases. What is required by Tinker is a material interference, not just 
iny interference or disruption, definition of what constitutes a 

material interference will be developed from a consideration of the 
cases. 

At times, criminal penalties have been in^osed on students who have 
engaged in non-protected conduct in violation of legitimate^ official 
directives* In one case where students refused either to go to class or 
leave the school grounds after a three hour protest demonstration, the 
students were held properly convicted of unlawful trespass,^ This case 
illustrates the type of conduct which, although intended to express the 
message of student displeasure with eight previous student suspensions, 
is not protected by the First ^endment. The students cheered, shouted^ 
md smgi succassftilly urged others who were in classes to Join themi 
and raided the school cafeteria removing chairs and a desk to the pro- 
test site. As the demonstration got noisier it becMe difficult or im- 
possible for teachers who were engaged in classes to be heard. In this 
€as© a finding was made that the protest demonstration was "unduly dis- 
wptive'* of the educational process. 

In OTOther criminal case, five high school students were convicted 
of disorderly conduct for their actions in atteii^ting to orgmiie a 
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student walk^out,^ Although here the conduct involved only five stu- 
dents luid in the prior case it involved twenty-five to thirty^ and the 
only misconduct mentioned was singing and shouting on the playing field 
which caused some students to come to the windows, the court held that 
the Tinker case was not applicable because the issue was physical dis- 
order and not speech* T^e court here seems confident that it cui dis- 
tinguish speech from action* The more speech-protective approach would 
be to first recognize that much action is intended amd perceived as 
expression, Bnd then to determine whether or not it Is protected speech 
by applying the appropriate test. It might be argued that this approach 
is especially necessary when criminal penalties are likely to be in^osed 
rather than in-school remedies. 

Other ways that speech which is arguably protectable is being dealt 
with by the courts are illustrated by the following cases* toe Federal 
District Court held that a school regulation requiring an automatic sus* 
pension for engaging in boycotts, sit-ins, stmd-ins, and walkouts was 
overbroad because it was not limited to those activities which created a 
substantial interference rather than a mere distraction*^ However, the 
case was reversed on appeal, the implication being that all sit-ins, 
etc#9 are per se not protected by the First Amendment,^ This same re- 
sult can be reached by applying school rules which prohibit "willful 

disobedience," "intentional disruption," md "immoral or vicious prac- 

8 

tices," to uphold pimishment of students for walkouts Mid boycotts* 
The court call merely apply a gloss that such rules are intended to 
ragulate behavior which is not expressive md therefore avoid address- 
ing the issue of whether or not such regulations are so vague as to 
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infringe proteeted First ^endment speech activities. 

By presanting the above illustrations, I do not mmm to suggest 
that such a^qsressiva bahavior in public schools should neeessarily go 
imragulated. Ifhat I do believa, however, is that whan such casas are 
critically axaminad it can be seen that illusory speach/action distinc- 
tions ara being maintained in derrogation of possibly protected First 
Amendmant speech activity and that the degree of diSTOption necessary 
to lawfully prohibit a^^ressiva conduct in schools is often assumad 
rather than specifically fomid as judicial fact* The casas which 
follow, in contrast to the previous ones, are mere speech 'protective. 
They concern student speech which has been protected by the courts and 
soma of the raathods that have bean employed to effectuate that protection* 

It is interesting to note that the Fifth Circuit, which Includes 
Texas and most of the southent states, has, at times, been a leader in 
protecting the free speech rights of students in public schools. 

Burnsida v. Byars , from which tha material and substantial interference 

9 

test of Tinker was takan* is a Fifth Circuit case* and the two casei 
which follow originated in Texas. Butts v. Dallas Independent School 
District arises out of incidents surrounding the Vietnam moratorium of 
October IS* 1969, which the court said "may end up as a footnote to 
history but. , . was tramendous in anticipation*'*^^ Shortly after 
students in the Dallas district decided to wear black aTObands to pro- 
tost the war, Dr* Estes, the district Si^erintendent of Schools, da* 
eidad that such action would be disruptive, Pursumt to a policy, im- 
prevised for the occasion, students were prohibitad from earing a™- 
binds in school on the appointed day as well as thereafter. Relying 
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heavily on Tinker, the Fifth Circuit Court of Appeals grsnted an in- 
jmetion in favor of the students* T^a court said that "even in the 
school environment* • • something more is required to establish [a] 
disruption thm the ex cathedra pronouncement of the iuperintandent, , 
. . [Tjhere must be some inquii^, and establishment of substmtial 
fact, to buttress the determination.""^ Even though the school offic- 
ials rightly concluded that there would be disruption on October ISth, 
according to the court they needed to show evidence that the black 
anabands would be the cause Bnd that to prohibit them would eliminate 
or aeliorate the disr^tion. The court added that even when school 
officials are confronted with the possibility of disruptive activity, 
"the Supreme Court has declared a constitutional right which school 

authorities must nurture and protect, not extinguish, unless they find 

12 

the circiunstances allow them no practical alternative." 

This case represents mything but the old deferential approach to 
decisions made by school administrators. It is mora consonant with the 
recognition that students have iiroortant constitutional rights which, 
perhaps because they are a captive audience, school officials have a 
special duty to "nurture Mid protect." Speech cm be suppressed, 
according to this case, only when there is a r^^'^onable apprehension 
of a material disinjption based on fact, and there is no practical alter* 
native to the suppression. 

The other Texas case concerns five Mexican^American students who 
sought m injunction against a school rule prohibiting "apparel decor- 
ation that is disiiiptlve, distracting, or provocative" which was prom- 
ulgated one day after the plaintiffs first wore brown armbands to 



school* The students intended to expTmss their support for the criti- 

eisms of cartain aducational policies uid practices that had been put 

forth by a conununity group called "Concerned Mexican toerican Parents,'' 

Citing the Tinker ease as controlling, the court issued an injimction 

saying: "There has been no showing that the wearing of the arab«ids. * 

would materially and substantially interfere with the requlrementi of 

appropriate discipline or be dismiptive of normal educcational fmic* 
14 

tions," And this result was reached despite the fact that there had 
been isolated incidents of unrest and apprehension, including one in- 
stance of several girls trying to force another .girl to wear an armbmd 
and one instance where a father kept his children out of school because 
ha was afraid there might be trouble. The court also rejected the opin- 
ion of school officials that wearing armbands in violation of school 
policy was a disruption per se, 

A case which illustrates another way that courts have protected stu 
dent expression involves students who were suspended for picketing and 
using loudspeakers outside school. There was a school rule which pro* 
hiblted participation in pickets on school grounds '*if they affect the 
institutional order/' and using loud speakers outside school _ the 
institutional order is affected," Although these particular students 
might have been properly punished if the rule were constitute jnally 
drami in order to prevent a chilling effect on the speech of others, 
the court held the rule void en its face for vagueness Bnd ovarbreadth. 
The rule is vapia becausa the meaning of "affect the institutional order* 
is imclear. People of ordinary intalligence would have to guess at its 
naaning. And it is overbroad beeausa timei place , and mwner of pickets 
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and loudspeakers can only be reflated according to the special needs of 
an educational Institution, k total ban would overreac. constitutional 
limitations by taking in protected speech^ i.e., speech which did not 
create a material md substantial interferance with school discipline. 
The overbreadth issue in this case was decided by reference to the 
standards announced in Tinker , 

The Tinker case has also been used as precedent on both sides of 
the issue in cases which arise when a racial majority asserts its 
right to freedom of es^ression in a way that is personally offensive to 
a minority group. In cases of this type freedom of speech of the major* 
ity has been protected miless it violates the Tinker disruption limita* 
tion or unless it is exercised by a state authority in such a way as to 
violate the rights of others to equal protection of the laws. In an in- 
tegrated Florida school where eight per cent of the students were black, 
a Federal Dsstrict Court enjoined both the officially sanctioned and the 
private use of symbols of the Confederacy.^^ The court found that these 
symbols I which included the Confederate Flag for exwple, were a "si^i- 
f leant contributing cause" of violence , disruption, Md continued racial 
tension which impeded the development of a unita^ system. Since the 
school officials were under a desegregation order they could be enjoined 
from using these symbols in order to foster a unitary system. White 
students who asserted their personal First Amendment right to continue 
to use the s>^bols were enjoined based on the Tinker test of a material 
and substantial interference with school discipline. Some students had 
used the symbols provocatively smd there had been four massive inter- 
raeial confrontations at the school. 
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Two years later when school officials and some white students used the 
Tinker case as precadant to appaal for relief from the perm^ent injunc- 
tion i the Court o£ Appeals remanded the ease to sea if the injimctlon was 
still necassarv in view of the free speech rights of the majority of 
studants-"^ Miile the Tinker test had been used to support prohibition 
prohibition of speech in the past, based on a mat trial intarference; it 
was now being used to si^port the majority's claim to freadom of axpras- 
sion-*even if that e^^ression was distasteful to others- The issues 
involved In these cases ara especially difficult. Two rights of funda* 
mantal importance come Into potential conflict--tha majority- s right to 
freedom of spaach and the minority's right to equal protaetion of the 
laws or perhaps to the right net to hear. 

In Banks y> Muneie Conmmnity Schools » a Federal Circuit Court of 

18 

Appeals took a relatively wooden approach to this problem. Although 
the lower court had recommended the alimination of symbols which ware 
parsonally offensive to a significant number of students, the appeals 
eaurt held that the use of the tans "Rebels" for a school name. South- 
er Aires" for the glee club, and "Southern Belle" for tha hemacomlng 
queen were protected by the First Aiiendment. These symbols had bean 
adopted by student vote several years earlier. While it is probably 
true that the black students* right of free speech was not violated^ as 
the court held; it is at least arguable that their right to equal pro* 
taction was being violated even though there was no affirmative, offi* 
clal, physical blQcking of access to school facilities md programs. 

The rssult in the Bmks case might be es^lained by the fact that it 
arosa In m Indiana school system whara there had bean no court finding 
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of a dsTiial of #qual protection. A Louisiana ease can be profitably com- 
pared. In Smith v, St. Tammany Parish School Board , plaintiffs, who ware 

ainerity students , movtd for a modification of a desagragatlon order to 

19 

anjoln the usa of the Confedtrate Flag and othsr indicia of racism. Tha 
suit was motivated, in part, by the fact that the principal of Covington 
High School displayad tha battla flag in his offica next to tha American 
flag and tha flag of Louisiana. The court barred syTnbols of racism from 
official usa by tha school board and Its amployaas. Since thasa symbols 
slgnifiad resistanca to integration, their official use could ba bmnad 
In order to foster a imitary school systam by anding official discrimina* 
tion. At tha sama time* the court held that individual students could 
use thasa symbols, presumably based on their right to fraadom of axpras* 
sion, 

Tha most troubling issue of ralavMca to free spaach arises in the 

first two of thasa school symbol casas^ particularly in tha Florica case 
20 

on appeal. It would ba hard to ar^a that individual students should 
ba daniad tha right to spaak frealy^ avan if offansivelyj absant a mater* 
ial and substantial intarfarence that could not be controllad in soma 
othar way. But the suggastion by tha Court of Appeals in the Florida 
case that tha students should ba allowad to exarcise their right to 
fraadom of axprassion by choosing racially inflammatory school symbols 
for at least sami-official school usa is difficult to understand. In 
that case there had definitaly baan a material intarfaranca with school 
discipline in the past — four masslva interracial confrontations. But 
even assuming that the threat of matarial physical disruption was no 
longer an issua, it could be arguad that these officially sanctioned 
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symbals intarfarad with the rights of other itudants to equal tducation- 
al opportmiity in a material and substantial way. It is at least argua- 
ble that judicial daGislonmaking naad not be so woodan that intarfaranca 
with tha social and amotional davelopment of minority itudanti who ara 
forced by law to attand school cannot be prohibitad, TTia notion of a 
material and substantial intarferanca naad only ba expanded to include 
more thaai mara physical violanca, as has baan dona in savaral cases to 
be considered later. TTia Tinker test would allow consideration of tha 
amotional and social naeds of tha students as wall as their intellac-- 
tual and physical needs. These minority students may even hava a First 
Amendment speech right not to hear, m issue to ba considered later* 

The right to freedom of speech should not ba lightly ovarcoma. 
Even the American Nazi Party and the Ku Klux Klan retain their right 
to a type of speech which is extraordinarily offansiva to many people, 
Thm Tinker test provides a way to balance these con^ating rights, along 
with the interest in a quality education i in a school setting where rel- 
atively lass mature individuals are requirad to attand for aducational 
purposes. In some of these school symbol cases the affirmative right to 
speak may have to yield* 

The following group of cases is raprasantativa of situations where 
Student free speech rights were not protected by the courts but where 
they arguably should have bean. In the first case the ^t simply 
failed to see sny First Amendment issue. In the next three cases the 
reasonable forecast of a material and substmtial interference is in* 
fened from a generalised tense situation in other places « from the fact 
q£ integration itself, or from the fact that tha student body consisted 
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of studentB from military and non* .litaxy families. In the last three 
cases the avidantiary facts as they are preiented in the opinion appear 
to be less than sufficient to support a conclusion of material and sub- 
stantial interferenee as required by Tinker , BJid the necessary degree 
of disorder is generally not considered* 

In a Pennsylvania case^ a group of high school itudents wore arm* 
bands to graduation reading "Humanise Education* "^^ Subsequent to 
graduation school officials decided that letters would be written in- 
forming the colleges to which plaintiffs had applied for admission that , 
they had viom armbOTds to commencement "even though they had been re- 
quested not to wear my inslpiia which deviated from the formal gradu- 
22 

ation attire*" The students sought an injection against this action. 
Although the court recognized that wearing armbands to egress opinions 
was protected by Tinker ^ it held that here there was no question of 
official interference with freedom of speech because school officials 
were merely conveying factual infomation to the colleges. Of course 
college admission officials might recognlie that the students had en- 
gaged in es^ressive activity protected by the First Amendment * but these 
students should not have been forced to wager their future education 
that the tmcooperativa implication of the letter would be rejected. An 
additional and perhaps more disconcerting effect of such a non^protect- 
iva attitude is the chilling effect on the future speech of yoimger stu- 
dents^ The following case, in contrast to this onei shows school 
officials making at least a good faith effort to protect the students* 
ri^t to freedom of expression. 

In 1970* during a time when there had been strong public reaction 
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to the involvament of troops in Cambodia md just after four Kent 
State University students had bean killed, the prineipal of a Pennsyl* 
VTOia high school disallowad the waaring of armbMds with "strike,*' 
"rally," or "step the killing" on them,"^ In an attempt to abide by 
the Tinker decision * the principal did allow colored armbands to be 
wom. Other armbands which "could have caused disruption of the edu- 
cational processes in the senior high school" were prohibited because 

of the tense and uneasy situation, Bnd students who wore them were sus* 
24 

pended* The degree of feared disruption was never mentioned by the 
court, and no evidence was reported of disruption in the particular 
school or in nearby schools* 'nie court concluded, citing the Tinker 
case: 

The restriction was related to the potentially disruptive 
situation at the school at the time, , , , We feel that 
the limited restrictions imposed upon the students were 
reasonable and necessary* The refusal of a student to 
obey the reasonable requests in this case was insubordinate 
and unprotected activity, 25 

This case is a good illustration of m unusually deferential atti* 
tude toward the judpients of school administrators combined with a too 
ready acceptance of what is arguably undifferentiated fear. The citation 
of the Tinker case in support of the Judge's conclusion is enigmatic. 
This action is precisely the t>^e of "undifferentiated fear of apprehen- 
sion ©f disturbmce" which the Tinker court said was insufficient "to 

26 

overcome the right to freedom of expression*" Citing the Siqsreme 

Cotirt decision of TermlnieJ lo v, Chicago , the Tinker court says that we 

must take the risk of trouble, fear argiwnent, and disturbmce in order 

27 

to protect freedom of aj^ression* 
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In a similar caa© a student was denied permission to distribute 

literature and suspended for wearing a button reading "April 5 Chicago; 

28 

Gl^Civllim Mti-War Demonstration; Student Mobilization Committee." 

The recently integrated school *s no-button zmle was upheld in a pateTO- 

alistic and protective opinion where the majority reads Tinker as imply* 

ing that when a no^button rule is consistently enforced ajid where there 

may be "potential racial collision »" there Is no need to justify contin* 

uatlon of ihe rule based on a material md substmitial interference. 

There may, indeed^ have been sufficiently good factual support for up- 

halding the relatively repressive and absolute no-button rule in a case 

where the school had recently become integrated* The problem is that 

the court does not critically examine the evidence. The case has been 

criticiiad by conmsentators for its uncritical assumption that the fact 

of integration per se cm be used to support a reasonable forecast of 

29 

substantial interference. 

Much can be learned about the process of judicial decisionmaking 

and about underlying judicial motivations and philosophies in this case 

by noting how students' rights are sardonically mocked: 

W© will not atten^t extensive review of the many great 
decisions which have forbidden abridgment of free speech. 
We have been thrilled by their beautiful and impassioned 
Imguage, They are part of our America heritage. None 
of these mastei^ieceSi however, were composed or uttered to 
si^port the wearing of buttons in high school classrooms, 30 

The opinion continues by expressing doubt as to the propriety of pro* 

tecting the "colorful use of free speech" of which Justice Douglas spoke 

in Terminiello v. Chicago in school situations, Douglas had written 

that one fwiction of free speech was to induce unrest, to create 
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dissatisfaction with the status quO| and to stir people to anger. 
Again, this was precisely the case upon which the Tinker court relied 
in demanding more thm m undifferentiated fear to bar student speech. 
It is worth remembering that here a student merely wore a button 
snnoimcing a demonstration, which prompted a few students to ask what 
the button said. The ease seems to illustrate the triumph o£ a rela- 
tively authoritarian BXid repressive philosophy out of keeping with the 
more progressive approach taken by the Supreme Court in the earlier 
Tinker case. 

In Hill V, Lewis , where a "tense" situation had developed, school 
administrators ordered that all students with armbands be removed from 
classes, This action was precipitated by the fear of further polar^ 
iiation of opinion in a school where 40% of the students were from mill'- 
tary fmilies. The only disturbance reported in the opinion was the 
disruption of one class which occurred. Ironically, on the day that 
school authorities sunmiarily ordered all students with aimbands barred 
from classes « There had been no prior ijinouncement of this decision and 
there was no prior rule against the wearing of aimbands. The court 
isphald the action because the no-armbrnd order extended to all armbands 
and symbols equally and because the demographic situation allowed school 
officials to base their action on something more than undifferentiated 
fear ©f disturbance* This case again illustrates the erroneous assump- 
tion that Tinker held total bans justifiable per se, and it also falls 
to provide evidence that would show satisfaction of the Tinker disrup- 
tion limitation. 

It seems reasonable to conclude that something mare th^ 
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imdiffarantiated fear or apprahansion c? disturbance WaJ meant to raquire 
movm than a conclusery opinion based on a ganerally tense situation^ or 
on the possibility of factional discord inferred from racial integration 
or diffaring political views. If the fear was* in fact, legitimately 
differentiated J these opinions do not provida the kind of information 
that would be useful in allowing for such differentiation in the future. 

The last three cases where student speech was not protected involve 
somewhat different Issues, In one case an eighth grade student was sus* 
pended for the remainder of the term for wearing a pantsuit in violation 
of the rule that girls could not wear "any type of trouser garment" and 
for demonstrating against the dress code in violation of the policy 
against disruption,^'* The court held that even if wearing a pantsuit 
WES intended as commtmication it was not protected because it violated a 
school rule. The court here seems to miss the point that if wearing 
pantsuits is cofmminicatlon (as in this particular instance of passive 
demonstration against the dress code it seems especially calculated to 
be), then the mere assertion that it violates a school rule is insuffi* 
clent to say that it is not protected. Courts have generally ruled that 
not Just any rule that interferes with free speech directly or indirectly 
is permissible. If it interferes directly it must be justified by some 
convening state interest; if indirectly, by some reasonable state 
interest, 

to alternative explanation for the result in the pmtsuit case 
might be that the plaintiff's participation in a walkout demonstration 
WES sufficient in and of itself to legitimate the punishment. Although 
there is some indication that the walkout did minimally interfere with 



the classwork of the partlcipwits , tht court did not find a material 
, and substantial intarfarence. It used the Tinkar pracadant only to the 
effect that acts which intam^t the "pedagogical ragime" or are "dis- 
ruptive of the aducational process" or are "calculated to imdermina the 
social routina" are not prot acted. Although it is vary likely that 
most such walkout damonstrations would indeed amoimt to a material md 
substantial interference* it seems that' perhaps hare, for example, where 
there was a limited and generally non^disruptive damonitration, the 
spirit of Tinker would call for afflrmativa efforts to accoimnodate the 
students' attan^t to convey a massage. 

TTie Bmm might be said of the next case where a high school studant 
who had distributed and cawied signs was suspended whan he refused to 
give up a sign protesting tha non-ranawal of a teacher's contract. 
'Hie student assarted his free spaach right to have tha sign. The opin- 
ion indicates that there had been soma physical dismption—chantingj 
pushing J, and shoving. But this activity occurred only after Steven 
Ka^, the laader of tha demonstration, had bean suspended. 

Here there seems to have been no effort to accommodate the stu* 
dent*s desire to indicate his displaasure with having lost a favorite 
instructor. But whlla justiflcato^ facts do not appear in the ©pinion, 
the court at least makes a good faith effort to consider the principles 
derived from the Tinker case. After noting the difficulty In applying 
Tinker , the court says that there is no need to wait until actual dis* 
fiction occurs. What Is needed according to the court are "facts which 
night reasonably lead school officials to forecast substantial disrup- 
tion."'^ The court realizes that the degree of disr^tion is relevant. 
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but Indicates that the laval of dlsturbmnee requirtd is lower in m 
school situation thaji it might ba in a public parki for axampla# That 
saaM to ba a coiract intarpratation of tha Tinker principle that 
spaaeh must be accosmnodatad to tha ^'spacial char act aris tics of the 
school anvironmant . " The only thing missing in this opinion is a de- 
tailed examination of the avldanca upon which the forecast of a sub- 
stantial disiniption was made. Barring that, the reader cannot know if 
such avidance was available or if the court singly accepted the jud|pent 
of school administrators. 

^e last case in this group conceits a school rule that rallies not 
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be permitted in the central quad. The rule was based upon the fact 
that there had been four rallies in the last three years resulting in 
-'disgraceful episodes'^ which caused disruption and one recent rally 
which had caused "disorder*" It is not clear from the opinion how many 
rallies there had been all together in the last three years. The court 
held that where other "official" facilities for speaking were provided 
and where previous unauthorized rallies had resulted in disorder^ the 
students need not be pexmitted to hold rallies in the central quad. 

TTiere are two possible problems with the court's opinion, the first 
being the familiar co^laint that there was no finding of a reasonable 
forecast of a material interference with appropriate discipline. The 
court seems to conclude that mere disorder Is sufficient. The second 
problem is that if this is considered an indirect restraint on speech s 
even neutral timej place , and m^mer restrictions must be reasonable. 
It is at least arpiable in this case that where discussion was limited 
to "offieial" school clubs which met at a predetetinlned tlmep the 
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limitation was not raasonabla« 

As a footnote to thasa student spaach aases, a few eases ragardlng 

studant freadom of association might ba considarad to illustrata how 

this in^liad First Aaiandmant fraadora intaraots with and supports tha 

right to fraadom of axpression. In two of these easas tha court held 

sehool ragulations unconstitutional because thay did not limit their 

ragulation of associational activities to those activitias that ware 

materially and substantially disruptive, Tha rules in these cases 

prohibltad recruiting membars for political and religious p*oi^s and 
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a prohibition of the formation of controversial groups. Associational 
activities of studants cannot be limitad to coincida with the social or 
political tastes of school officials * md controversial speech is no 
less protected than other speech* 

In another case illustrating thasa principles * the court hald that 
the danial of recognition to a clubt with tha consequent loss of bana* 
fits including the right to distribute literatura md to hMg posters * 
presentad a constitutional issua as substantial as that prasanted In tha 
Tinker case,^^ The danial wm based upon the prohibition of groups which 
express a partisan point of view-*the groijp was to ba callad the "Redford 
Studant Mobilization CommlttaaJ' Although this case Illustrates the 
proposition that school officials cannot prefer studant orgMilzatlons 
which express favored views, the following case shows that the propo- 
sition is more difficult to i^lement in situations where the First 
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Amendment values of speech md religion come into conflict. 

Zn a California case^ a voluntary studant Bible study club which 
wanted to "prayerfully" study the Bible was prohibited from meeting on 
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sehool groimds during the sche©l day in order to protaot school officals 
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from the charge of an unconstitutional astablisjunent of religion. As 
the dissant points out, citing Tinker^ there may bery well be no state 
aetian involving establishment of religion when religious axpression is 
singly treated like other expression^ TTie major problem might ba the 
possibility of unconstitutional state antanglement with religious act* 
ivltias. The aasa with which the result was reached in this case can 
perhaps be explained because of the imdervaluing by the court of the 
plaintiffs* right to freedom of expression md association BXid the fear 
that merely allowing a student club to fuaiction would lead to the charge 
of religious establishment. IRie issues are not easy to reconcile-*all 
First Amendment rights ^ whether concerning religion or speech ^ have been 
held to be fundMiental*-but it is at least arpiable that this case ill- 
ustrates the judicial predilection to imdervalue the importance of ex- 
pressional rights when there is even a possibility that they might con* 
flict with religious rights. By doing this, the court misses the oppor- 
tunity to discuss the special importgmce of religious speech, md why it 
might be necessary to assure absolute separation in order to prevent 
state entanglement with religion. In the section which followsj the 
student's right to know will be introduced through cases dealing with 
access to library books* 
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Thm Library as a Marketplace of Idaas: The Student's Right to faow 

Nhan school board members remove books from public school libraries 
beeause they disagree with the social or political views expressed there- 
in, the question arises as to whether any constitutional right is in- 
fringed. The cases considering this issue, which have arisen between 
1972 and 1979, can be looked at in term^ of whether they offer more or 
less protection to speech. The leading case for the less protective 
line of decisions is from the Federal Court of Appeals for the Second 
Circuit * Presidents Cowicil Conmnjnity School District v * Coimmmity 
School Board , decided in 1972.*^ This court holds that by removing 
books from a high school library the "intrusion of the Board, . . iipon 

any first amendment constitutional right of my category of plaintiffs 
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is not only not »sha«Tp' or ^direct,' it is miniscule." The case was 
used as precedrnt and its reasoning closely followed by two eases from 
Federal District Courts in the Second Circuit which are now on appeals 
These cues will also be considered. 

The more speech protective brmch of the library cases is tj^ified 
by the leading case of Mlnarelni v. Strongsville City School District , 
decided in 1976, by the Sixth Circuit Court of Appeals.*^ This was the 
first case to declare that students have a First ^endment right to know, 
and to view the library as instrumental in this endeavor* **A library is 
a mighty resource in the free marketplace of ideas. It is specially 
dedicated to broad dissemination of ideas. It is a forrai for silent 
speech, "^^ Thm case has been followed by two influential cases from 
Federal District Courts In the First Circuit. 



Thm Suptmm Court has not yet ruled on the precise Issues that have 
arisen in this line of cases, but if the Second Circuit continues to 
view these eases as laeklng an appreciable constitutional issue « the 
problem might be considered by the Supreme Court. Ifhen various circuits 
are split on an issue of some in^ortanee^ the Court will often agree to 
resolve the conflict* A closfr look at these eases will begin to show 
their in^ortance for intellectual freedom in the public schools. 

The earliest ease is Presidents Coimcll , -where the school board in 

Queens^ New York, acting on a parent con^laint, removed Down These Mean 
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Streets from all jrnilor high school libraries. TTie book is a highly 

acclaimed autobiopraphy of a Puerto Ricu youth Rowing up in East Har* 

lem, which contains sexually e^llcit passages that were offensive to 

some board members. When a conflict arose, the court held that because 

the book could be lowed to parents and because discussion of the book 

was not preeluded, "there is. . .no problem of freedom of speech or the 

e^^resslon of opinions on the part of parents, teachers, students or 

librarians."^® Books do not acquire tenure on the shelf, Bnd the shel* 

vlng and unshelving of books, according to the court, does not present a 

eonstitutlonal issue* 

The adtoiinlstration of my library, whether it be a imi^ 
verslty or particularly a public jimlor high school, involves 
a constant process of selection and winnowing based not only 
on edueatlonal needs but financial ud architectural realities. 
To suggest that the shelving or unshelving of books presents 
a constitutional Issue, particularly where there is no showing 
of a curtailment of freedom of speech or thought, is a propo* 
sitlon we cannot accept* 49 

Tlie next Second Clreuit ease was Pico v. Board of Education , which 
also originated in New York,®^ In that case nine books were removed 
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{Tom jimior and sanior high school llbrariei because they were irrele* 

Vittit, ImnQral, vulgar and in bad taste i aacording to the school board. 

Coneludlng that it is the duty of the board to transmit primarily those 

values which are consistent with the basic values of the local coimun- 

ity—the indoctrination or transmission theory of education--tha court 

held that no. First Amandmant Issua was involved. 

A little later in the same year, 1979, the case of Bicknell "v. 

Ver^ennes Union High School Board of Directors was decldad in Varaont.^" 

In this ease the book The Wanderers , by Richard Price, was ramovad from 

the high school library because it was considered "obscene and vulgar*" 

Dog Day Afternoon , by Patrick Mmn, was removed to a special restricted 

shelf. Although the court said that a 'library is a vital institution 

In the eontlnuing ^arlcan struggle to create a society rich in freedom 
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and variety of thought," It dismissad tha complaint as presenting only 

an "intramural strife" where basic eonstitutional rights had not been 

directly or sharply infringad. 

President 1 Council and its progeny is in direct conflict with a 

saeond group of school library cases and arpiably with m Important line 

of First Amendment precedent left largely tmconsidered by those cases » 

In the Minarcini case, an Ohio school board ordered Cat's Cradle by Kurt 

VDimegut, Jr. and Catch 22 by Joseph Heller removed from a high school 
S3 

library • In this case, which was decided four years after Prasldants 
Cotmcil , the Sixth Circuit Coun: of Appeals held that students have a 
First Amendment right to know*-a right to receive information and ideas, 
^ce having created a library, the school board does not have the power 
to censor its contents based only on the social and political tastes of 
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Its mambers. TOe right to know iinposes eonstitutlonal constraints on 
the board's diseretion with regard to censorship* Removal of boeki 
should be Itmited, according to the court, by fiscal restraints and 
proper educational considerations, e,g,, providing a balanced pres* 
entation. 

This case was followed by a District Court judge in Massachusetts 
in what is perhaps the strongest expression of constitutional protection 
against censorship in public school libraries. In Rii^: \ to Read Defense 
Committee v. S chool Committee , a book of poems by young people called 
Mala and Pemala Under 18 was removed from a high school libraiy because 
board members felt that a poem it contained, "The City to a Young Girl," 
was "filthy" and "offensive."^* Thm poem was written by a fifteen year 
old Brooklyn girl, expressing her feelings about being subjected to the 
lustful behavior of man while walking on New York City streets. Tha 
first faw lines will illustrate why the poem might have been contro- 
varsial^ 

Tha city is 

Ona million homay lip •smacking men 
Scramlng for my body.SS 

Tha court in this case did not read Prasidents Council as requiring 
that school boards have complete discretion in removing books from school 
librarias* Willa Judge Tauro agreed that net every removal has consti' 
tutlonal implications, he suggasted that if the motivation of those who 
ramove is to censor because of their own social md political tastas, 
the action in^licates First Amendment values. The court did not find 
that the book Male and Female Under 18 was obsolete, irrelevmt, ob* 
scana» or in^roparly selected in any way* There was also no limitation 
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of finaneial resourets. Citing the Tinker case, the court said that to 
justify removal of a book^ there inuit be soma "subitantlal and legiti- 
mate govex^inant interest. "^^ Although the Interest need not concern 
school discipline, some in^ortant md coi^arable interest must be at 
stake. Since there was no evidence that the book would have a harmful 
effect en students, and no other reason was given for legitimate removal; 
the court held that the censorship In this case violated the First 

Amendment right of students md teachers to read and to "be exposed to 
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controversial thoughts Bnd language." 

Just as Right to Read Defense Committee relied heavily on the 

leading Minarcinl case, another case from the First Circuit relied on 

both Minarcini and Right to Read , Where a New Hampshire school board 

voted to remove MS magazine from the school library because of ads for 

contraceptivas and materials dealing with lesbianism md gay rights, the 

court held that First ^endment values were implicated, thus requiring 
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a substantial and legitimate governmental interest for removal . It is 
interesting to note that the board later voted to return two issues of 
the magazine with the advertisements excised. In this case, Salvall v. 
Nashua Board of Education ^ the court noted that objective criteria such 
as obsolescence, architectural necessity, and legitimate educational 
eonsidarations ware not the motivating factors in removal. Since the 
political tastes of the board could not be constitutionally controlling, 
the court ordered the board to resubscrlbe to the magazine and to 
restore the back issues to the library shelf. 

It is hard to imagina two mora diuiatrically opposed positions than 
those followed by the Presidents Council line of cases md the Minarcini 
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Una of esses « Part of the dlvergance may be accounted foi* by the fact 

thst Minareinl and the cases which follow it pay particular attention to 

importmt lines e£ First Amendment precedent that have developed outside 

the school situation. Although it is certainly true^ as Charles Alan 

Wright has persuasively argued ^ that free speech precedent from other 

ueas of life cannot be transferred indiscriminately to educational 
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settings; it is also true that they cannot be Ignoredt TTiere Is a 
whole line of cases beginning in 1943 that protects the right to dis- 
tribute and receive hwdbills in door-to-door solicitationi the right 
not to have prisoner mail censored because of the two-way nature of the 
conenimication i the of radio listeners to have access to the social » 

political J and aestnetic ideas of others, and the right to receive infor- 
mation and ideas in one*s own home.^^ 

The first case to create a right to know on behalf of recipient 
plaintiffs was decided by the Supreme Court in 196S'-well before the 
Prasidents Cotmcil ease. The Court held that it was an unconstitutional 
infringement on the First Amendment rights of addressees to have the 
"affirmative obligation" to request the receipt of foreign political 
mall that had been addressed to them.^^ Since it is clear that those 
who sent the mail Cforeign nationals living abroad) had no independent 
constitutional right to speak , the case protects recipients-^those wish* 
ing to receive infoimation. As Justice Brennan explains ^ in a con- 
curring opinion: 

It is true that the First Amendment contains no specific 
guarmtee of access to publications. However, the protection 
of the Bill of Rights goes beyond the specific piarimtees to 
protect. , . those equally fimdamental personal rights nee* 
essary to make the e^^ress ^arwtees fully memingful. 
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Ccitatlens omitted) I think the right to receive publication 
is such a fundMiental right. . * * It would be a barren market* 
place of ideas that had only sellers and no buyers, 62 

The reasoning of the above line of cases was suimnarized by the 

Si^reme Court in mi important case decided in 1976*-3ust after Presi- - 

dents CQimcil > In Virginia State Board of Pharmacy v, Virginia Citizens 

Council , the Court again held that the right to know was a protected 

right. In holding that consumers had a right to receive information 

through pharmaceutical advertisements, the fact that commimicatlon 

involves reciprocal rights was emphasized. "[Wjhere a speaker exists. . 

. the protection afforded Is to the communication, to Its source and to 
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its recipients both," 

The Presidents Coimcil court may perhaps be forgiven for Ignoring 
this line of precedent since the Virginia State Board of Pharmacy case 
had not yet been decided. But when the District Court in Blcknall 
(decided after the Virginia case) arpied that students have no right to 
receive Information because there Is no speaker-^authors have no right 
to speak— it had clearly gone too far.*'* The emphasis in Virginia State 
Board of Pharmacy was clearly on the right of the consumers of prescrip- 
tion drugs to receive Information. Lawrence Tribe in his seminal work 
m constitutional law says that the right to know Is a more generalized 
right than the ri^t to speak, but that it Is not necessa^ that a cor- 
relative right exist in any particular source to conunimicate. Thmt 
the court In Bicknell could have mlslnteTpreted the Virginia case so 
badly can only be explained by its lack of attention to a whole line of 
precedent beginning more thm thirty-five years earlier. 

It may be possible for the Second Circuit Court of Appeals to 
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rseonelle thtsa two divergent lints of cases when it reviaws Pico and 
Blcknell . Deselections it is tme, does not always presant a constitu- 
tional issue — ^sometinies science books become obsolete ^ for exMple, Ajid 
it is certainly correct, as the court in the Pico case concluded, that 
the selection/deselection process CMnot be content blind. The Mlnarcinl 
line of cases, however, would not require content blindness. It would 
require only neutrality in the sense that deciBionwaking based on con- 
tent be made with regard to legitimate educational interests and not 
become a process devoted to smitiiation of the library to suit the 
social and political testes of successive school boards. 

It is probably only a matter of time until Justice Douglas, who 
dissented in the Supreme Court's denial of certiorari in the Presidents 
Coimcll case, is vindicated* There surely is a right to hear, to learn, 
and to know, which cannot be defeated in the school library. 

TTie First Amendment is a preferred right and is of great 
laqsortance in the schools* * * * Are we sending children to 
school to be educated by the norms of the School Board or are 
we educating our youth to shed the prejudices of the past, to 
explore all forms of thought, and to find solutions to our 
world's problems?66 

Although the rights of teacher/librarians are to be considered in 
Chapter V, it can at least be suggested at this point that, from an ed* 
ucational point of view, these professionals have an important part to 
play In the selection/deselection process* Selection md deselection 
must differ to the extent that less is known about books before they 
have found their way to the school library shelves; but however the pro- 
cess is accomplished, it must be done in a way that preserves the Impor* 
tant and fundamental right of the itudenti to know. 
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Non*Sehool Speakers ajid the Student's Right to Know 

TTiis group of cases concerns a wide variety of speakers who in one 
way or another either seek to speak on or near the school campus or 
are sought out by students and teachers to present their views as part 
of the regular school program. The leading case dealing with expressive 
activity occurring off the school campus is the Supreme Court case of 
Grayned v^ Rockford , In that case students, former students, parents 
of , students and concerned citizens were convicted of violating an anti- 
noise ordlnanca which prohibited the willful making of noise adjacent 
to school buildings during the school day. Picketing by the defendants, 
which lasted for about half an hour, was on behalf of more involvement 
of balcks in school affairs. The Supreme Court held that the ordinance 
was neither impeimssibly vague nor overbroad but that it was a reason- 
able "time, place, and mmner** regulation that was necessa^ to further 
a significant governmental interest. The court relied on the Tinker 
case in allowing that public sidewalks could not be declared off limits 
entirely for the purpose of e^qaressive activity. But activity which 
Mterlally disrupts classwork or invades the rights of others can be pro 
hibited adjacent to schools as well as on school grounds. 

An application of the Grayned case can be illustrated by m Arizona 

case where members of a religious group attoTiqpted to broadcast their mes 
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sage by loudspeaker on the sidewalk across from the school at aid*-day. 
Hiey were arrested and held guilty of willful disturbance of a public 
school, TTie Tinker case was cited for the proposition that expressive 
activity may be prohibited if it "materially interferes with or substan- 
tially disTOpts, the normal operation of schools, school activities, or 

81 
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the rights of other parsons*" 

Although there are extreme cases which hold that a total exclusion 
Of those outside speakers wishing to speak on school grounds hy distri- 
buting literature, talking to passeriby, etc., is a proper axercise of 
the state police power, many cases allow such activity wltMn limits. 
The limits can be illustrated by the following cases. 

Where citigens sought to erect a "tent- like structure" an a uni- 
versity library lavm to protest the plight of the Farm Workers, the 
court held that such activity was not the type of symbolic speech contem- 
plated by the Tinker case and was therefore liot entitled to First Amend- 
ment protection.^- A Supreme Court case was quoted by the cvimrt to the 
effect that the right to expressive social protest does not -xtend to 
Street meetings in Times Square or to red light violatinns. The court 
did allow leaf letting and talking to passersby, however, sa^rdng that such 
activity was protected by First Amendment speech provlsioni- A similar 
case affirmed defendants' trespass convictions for the actiTity of set- 
ting up a card table on school property in order to distrifciute leaflets, 
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• books, and buttons to promote an antiwar demonstration. First 
Mendment claim of the defendmts was summarily dismiised the Tinker 
case was held not applicable to the factual situation. 

It appears that here again facile distinct ions between speech and 
action are being made in situations where the "action" Is i.r.eictricably 
intertwined with the peaceful, non-disruptive expressive .-... tiFiiies of 
citizens. Perhaps it is possible to speak and to leaflet *: thout tents 
mi tables J but if these activities are first recognizetl n-j hoving speech 
in^lications of inportanc© to speakers and hearers as well . ^h^" courts 
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will have to look for a material and substantial interference rather 
than sunmiarily disffliiiing the First Amandinent Qlaims, 

A more speech^protectiva approach was taken by a Califomia court 
which overturned criminal vagrancy convictions against adults who peace- 
fully distributed leaflets criticiEing the Selective Service System, 
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racism in ^ericaj and the Vietnam War on higU school campuses. The 
Tinker case was relied on extensively by the court. It reco^ized that 
constitutional rights were generally available in schools and that chan* 
nels of communication should be kept open in a place which, although de* 
dicated to a special purpose, was a public place* The court was parti- 
cularly attentive to the rights of students * noting that the right to 
cpmnunicate included the right to hear and to receive information and 
ideas* It is interesting to note that this case^ although perhaps dis- 
tinguishable from those above as involving pure speech that was not even 
arguably disruptive * was decided in 1969 — well before the others* It is 
also the only case which makes use of the Tinker dictum that school is 
a "public place" where people entitled to be there may exercise consti* 
tutional rights in a way that would not be permissible on purely private 
property. In Tinker the Supreme Court was probably referring to students 
and teachers as those entitled to be there* If the court here is sug*» 
gestlng that adult citizens may ha^ a a limited right to be on school 
grounds » it would seem consistent with the reciprocity necessary to pro* 
mote the students* right to be informed, to hear, and to know* Intellec- 
tual freedom is promoted when students are e^^osed to a wide variety of 
vlews*-when they are protected as hearers as well as speakers even 
though they are at school. There is no reason consistent with the 
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Tinker case for an absolute ban on citizen speech on school grounds, 
in fact quite the contrary, for the Tinker court said that schools 
should not be considered "enclaves of totalitarianism" with students 
the "closed-circuit reQipients" of official state dogina. 

The next three cases from Federal District Courts in Nebraska, 
New Hampshire, and Oregon concern school regulations which ^re not con- 
cerned with the time, places or manner of speech, but which attempt to 
regulate the type of expression that can be promoted on school grounds 
or in classrooms* In the first case the Gazette Publishing Cooperative 
sought the right to enter on school grounds and distribute copies of 
their publication, the Lincoln Gazette ; on a "free-or-donation" basis. 
A school rule against commercialism and solicitation was invoked to bar 
agents of the publishers from distribution at school. The court held 
that the ban was an invalid prior restraint in violation of the First 
Amendment in the absence of any indication of a material and substantial 
interference with school work or discipline- Apart from the fact that 
the court found that commercialism and solicitation in the Gazette sit- 
uation were incidental * it believed that in order for a ban to be con- 
stitutionally applied on that basis it would have to meet the Tinker 
test of posing a material and substantial interference. The court was 
of the opinion that reasonable time, place, and manner restrictions 
were permissible, but a total hm without a convening reason was not. 

In another publications case, students challenged a school board 
reflation prohibiting distribution of all non-school sponsored written 
naterlals in school and for two hundred feet from the school grounds .^^ 
The eourt held that a blanket prohibition of all non-school sponsored 




publications was overbroad because it included materials which would not 
pQsa a substantial interferanca with sehool activities, 

Tha last case Involved a blanket prohibition on another type of 
spaach--polltical speech* Here, students and a teacher sought relief 
from a school board order banning all political speakers from high 
school* The ban arose whan the political science teacher tried to in- 
vita a Communist speaker to class after having received official 
approval for speakers representing the Democratic Party, the Republican 
Party, and the John Birch Society, The court held that the speaker 
ban unconstitutionally infringed on the students' right to hear and on 
the teacher's freedom of expression by interfering with the choice of 
taachlng method, Tha court also suggested that outside speakers might 
have a constitutional right not to be denied equal protection with re- 
gard to speaking in school and that the teacher could raise the right of 
these third parties. So that while thay might or might not have an 
independent speech right to address studant audiences, outside speakers 
at least have the right not to be unfairly discriminated against. This 
would seem to be consistent with the reciprocal interest of facilitating 
studant learning I hearing, and knowing by providing presentations da- 
signad to be balanced in terms of differing points of view. 

Because the Supreme Court has ruled with regard to the limits 
which are approprlataly appliad to speech off school grounds, thos© 
iasues seam relativaly well resolved* With regard to speech on campus, 
however, two divergent positions seem to be presentad* Tlia first would 
allow total bans on outslda speakers, based on the conclusion that no 
constitutional issues are involved in such a decision. It represents 
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m approach that is imduly protective and paternalistic, and is arguably 
an imconstitutional infringement on the type o£ intellectual freedora 
that is necessary in the school environment as well. If the students 
truly hav# a right to know, as the second line of cases would suggest, 
then to deny them that right would requira that the speech be of the 
type that i$ not constitutionally prQtected--obscenity, defamation, or 
fighting words--or that the prohibitloh comport with the Tinker limit* 
ations* As the judge who protected political speakers in the last ease 
wrote : 

I ara firmly convinced that a course designed to teach students 
that a free and democratic society is superior to those in 
which freedoms are sharply curtailed will fail entirely if it 
fails to teach one important lesson i that the power of the 
state is never so great that it can silence a man or womm 
simply because there are those who disagree. 78 

Curricular Challenges and the Student's Right to Know 

In addition to challenges to library materials, to particular text- 
books, and to other specific curricular materials, there is a growing 
group of cases where parents j for the most part, have mounted more gen- 
eral challenges to the curriculim based upon their objections to the 
values they feel are being tr^smittad to their children. It seems that 
these conflicts are more likely to arise to the extent that schools see 
themselves in the business of transmission or indoctrination of a par- 
ticular sat of values rather than as promoters of a tradition of Intel* 
leetual freedom* It is unfortunate that the transmission theory as a 
primary justification of education has been promoted in the legal liter- 
ature, aspecially, out of proportion to its appropriate place in the 
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sducational theory of a demoeratlQ society, IVhare intellectual free- 
dom is emphasiEed, a spectium of values representative of the diversity 
of our culture can be considered along with the transinission of basic 
values to which we are comniitted as a nation. There is less reason to 
want to indoctrinate students with a particular point of view if one 
truly believes that no one else is trying to do the same, Ifliile it is 
rare that the courts in the cases which follow actually consider the 
student's right to know and to receive infoMiation and ideas in any 
explicit way, the cases nevertheless have implications for the develop- 
ing right of students in a captive audience to be e^osed to a wide 
spectriwi of facts, ideas * and beliefs, 

Thare have been several recent challenges by parents to the 

attempted implemantation by state or local school boards of curricular 
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programs in family life and sex education. These challenges generally 
take the approach that the teaching of matters related to hxmm sexual* 
ity in public schools violates the parents' Md/or the students' right 
t© free exercise of religion and their right to privacy, Tlie results 
have not been uniform^ some cases reasoning that the parents have no 
exclusive constitutional right to teach their children about sexual 
matters I and others iB^lylng that there might be such a right by ex- 
plicit court approval of excusal systems. There is support , however, 
^ for the proposition that if courses are taught within constitutional 

limits and deemed necessary by state or local boards of education * their 
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controversial nature should not be sufficient grounds for excusal* 

At the present time, the fact that the student may have rights that 
are different from those of the parent is recognised in only a minority 
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of eases. The students' right to know should arguably be coniidered 

along with the parents* right to free exercise and to privacy in the 

upbringing o£ their children* Education is not e purely private con- 

cextd. TTie fact that state law makes education compulsotT' is testimony 

to the Importmca that the entire conmiunity places on education. It is 

for this reason that the rights and intereits of all must be considered. 

One case which recognises that children have a right to receive an 

education and that this right may conflict with the rights and interests 

82 

of the children's parents is Davis v. Page , a 1974 case. The father 

of two children brought an action against the school system to require 

that his children be excused from all audio-visual progrMs, from a 

health course, and from music classes. The requested excusal was based 

on values and beliefs derived from the fMily's Apostolic Lutheran 

faith. While the case poses somewhat of an extreme example, it is 

nevertheless a good one to illustrate the types of objections that are 

posed by parents to various curricular materials and methods. 

Plaintiffs have Introduced evidence that the dogma of their 
faith makes it sinful for them to: watch movies, watch 
television^ view audio-visual projections ^ listen to the 
radio, engage in play acting, sing or dance to worldly music, 
study evolution, study "humOTlst" philosophy, partake in 
sexually oriented teaching programs, openly discuss personal 
md family matters, and receive the advice of secular guidance 
counselors. 83 

In holding for the children, the court balanced the father's right to 
free exercise of his religious beliefs with the state's Interest in 
providing an education and the children's right to recelva that edu* 
cation. The court , citing thi Tinker case, recopiized that children 
hav© constitutionally protected rights that may come into conflict with 
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those of their parents. Though the rights of parents to control the 
i^bringing of their children must be coniidered, the court was of the 
opinion that parents do not have the right to make martyrs of their 
children in the name of religion or privaey* 

This case is exceptional , more for its reasoning than for its 
rosult. While there are other cases which reach similar conclusions on 
similar factual situations, they have not stressed the independent, 
rights that children possess. This is the fact that gives the Davis 
casa special relevance for the issue of intellectual freedom in public 
schools, especially for the right of the student to know--to receive an 
education. In recognising students' rights^ it shows itself to be, in 
spirit, the true progeny of Tinker , TTit following sections concern the 
right not to speak and the right to privacy--the right not to know. 

The Student's Right Not to Speak 

The student's right not to speak was declared as long ago as 1943 
in the leading case of West Virginia State Board of Education v. Bar- - 
nette.^^ In an eloquent opinion by Justice Jackson that has stood as a 
Bionument to student rights in general for more than forty years, the 
freedom to express intellectual and spiritual individualism by declining 
to engage in the con^ulsory flag salute was protected by the Supreme 
Court* 

If there is any fixed star in our constitutional constellation, 
it is that no official, high or petty, can prescribe what shall 
be orthodox in politics, nationalism or other matters of opinion 
or force citizens to confess by word or act their faith therein. ^6 

■In subsaquent cases students have refused to stand for the pledge 
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or have declined to leave th© classroom when the pledge has been said. 
Soma studanti have political motivas--they beliava that there is no 
libarty and justice for all| or they prefer to sit quietly as a protest 
against black repression. Some have religious motives- And for some 
thair only motivation is to avoid punishment for their preference not to 
participate* 

The rights of these students have been consistently upheld, toe 

court rejected the notion that sitting doym was itself a material and 

substantial interference or invasion of the rights of others. It said 

"[A] silent, non-disruptive expression of belief by sitting down" is 

protected by the First toeninent. Another court held that standing 

was an "integral portion of [the] pledge ceremony" and could not be 
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coi^elled consistent with the First Amendment, Citing Tinker , another 

case held that a student is free to choose his own form of expression as 

89 

long as there is no material infringement of the rights of others* It 
is clear that this right not to speak, which is a corollary of the right 
to speak, will protect students from conpulsory affiimations of belief 
and win allow for a certain Mount of intellectual non-conformity. 
Whether or not these flag salute cases will be invoked to support other 
instances of the student's right not to speak remains to be seen; but 
the right not to speak, like the right to speaks Is limited by the 
Tinker dismiptlon standard. Indeed, Justice Jackson presaged that 
notlm himself in the Barnette case when he observed that remaining 
passive during the pledge was not alleged to have created a clear and 
present dMger that would permit the limitation of expression* 
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The Student Right to Privacy 

Apart from the protictions of mind and perionhood derived from 
the flag saluta cases, thm right to privacy as it has manifesttd Itsalf 
to data In the school situation protects the inward- looking dimensions 
of privacy — the student's right to be let alone. It has dona this in 
two distinct ways. First , it protects the student from being forced to 
give Information that Is unduly personal--it gives sanctuaxy by protect- 
ing the right not to speak. Secondly * it protects the student from 
being forced as a member of a captive audience to hear and be confront* 

ed with infomation that might be injurious--lt gives repose by pro- 
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tecting the right not to know. Although this area of case law is 
still devaloping, two cases from the federal courts cm be givan to show 
the types of Interests that are involved and the ways that courts have 
begun to resolve tham in the public school setting. 

In Merriken v, Cressman p a Federal District Court barred tha use of 
an unduly extensive questionnaire designed to identify potantial drug 
users The questionnaire was admlnlsterad by school officials and 
participation in the survey was not voluntary. It sought information 
about the student questioned and about others of his acquaintance. The 
court held that students retain their constitutional rights while in 
school and that one of these rights is the right to privacy implicit in 
the panwnbras of the Bill of Rights* It showed sensitivity to the re* 
latlonshlp between the students' captivity wd the preservation of pri- 
vaey in holding that the questionnaire violated the students' right to 
privacy and interfered with the parents* privilages with regard to 
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upbringiag and discipline. 

In protecting the student from being forced to reveal information s 
the student 'i right to privacy is being balanced against the generalised 
police power of the state. Since the right to privacy had been held to 
be fundamental*^^ it is likely that where doubt exists the right of the 
student will be upheld. 

The opposite aspect of the student's right to privacy--the right 
not to know, has somewhat more troubling inrolications. Most obviously, 
this right is in direct conflict with the very same student's right to 
receive information and ideas. It is here that the rights of intell- 
ectual freedom, broadly considered, and the privacy and personhood 
rights must be very carefully considered. It is because of the rela* 
tiva Immaturity of students and because of their captivity that their 
right to be left alone must be protected by school officials. But it 
Is because of this same immaturity and captivity that the student's 
right to Intellectual freedom and to the development of mind must be 
encouraged by a free flow of InfoiTnation and ideas. 

A case from the imiversity setting may help to dramatize why it 
may be necessary to protect public school students from speech, ex- 
pression, or ideas that, while not physically injurious, would never- 
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thaless seriously interfere with social or emotional growth. The 
ease concerns the display by an artis of several paintings emphasising 
genitalia in a public corridor of the university. The court upheld the 
mivarsity's action in rcsmoving the exhibit well before it was scheduled 
for dismantling. The court reasoned that In this case the right to 
privacy of a captive university audience was entitled to greater 
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prDtection than the lesser constitutional interest of the artist in 

coiranunicating his meiiage. 

Charles Alan Wright and Thomas Emerion have argued that axpresiion 

of the sort sought to be conveyed by the artist in the above ease will 

not necessarily be constitutionally protected even though It falls 

short of meeting constitutional itandards of obscenity in a given con- 
94 

text. The thrust of their argument appears to be that the shock 
effect created by speech that dramatically exceeds the noims of public 
acceptability Is tantamount to an assault on hearers or viewers. Wright 
and Emerson would argue that this assault carries the force of action, 
I.e., is not primarily e^ressive, and therefore not protected. Of 
course, it is no answer to Wright and Emerson that the purpose of art 
that is explicitly sexual is precisely to convey a message that may be 
shocking. Justice Harlan, speaking for the Supreme Court, has more 
recently said that the Constitution protects the ''emotive fimctlon'* of 
coimmmicatlon as much as it protects is "cognitive content," 

But even allowing that the case of the artist might have been 
wrongly decided when considered in the university setting, it is by 
no means so clear that it would have been wrongly decided had the same 
factual situation arisen in a public high school. The problem is that 
the assault reasoning ei^loyed by Emerson and Wright relies on the same 
distinction between speech and action that has historically been so 
difficult to make. If we want schools to be successful in promoting 
Mi optimal education for students who are still maleable and vulnerable 
intellectually and socially, better reasoning will have to be discovered 
i^on which to base the protactlve measures needed to support the 
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student right to repose and to privacy whila at the sajne time protect- 
ing other valuable rights. A iuggestion for accoi^lishing this purpose 
will be made after a case where these issues have arisen in lower edu- 
cation is presented. 

In Tractman v* Mker high school students were denied the right to 
conduct a voluntary s anonymous survey of student attitudes about hiMnan 

sexuality^ contraception ^ and abortion for tabulation and publication in 
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the student newspaper. Although the evidence presented at trial by 

e^^erts on both sides of the issue was conflicting, the court held that 

"the record established a substantial basis for defendants* belief that 

distribution of the questionnaire would result in significant emotional 
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ha™ to a number of students. • , The majority opinion relies on 

the Tinker case, extending its rationale to cover situations where the 

potential disruption is psychological in nature rather thmi physical* 

Eut the court waffles in the standard that it applies to the casep at 

times putting the burden of proof on school officials to demonstrate 

that thera was "reasonable cause to believe the distribution of the 

questionnaire would have caused significant psychological harm to some 
98 

, * * Students;" mi at times requiring only that school authorities 
"have reason to believe that harmful consequences might result to 
Students . " 

One concurring opinion concludes that "a blow to the psyche may 
do more permajient dajnage than a blow to the chin" and that invasion of 
the rights of others is not protected by the Tinker case,^^^ ^is judge 
also believes that the act of solicitation of opinion is somewhat more 
Intrusive than simple dissemination of opinion might be. But while 
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these considerations are relevant and iiroortant ones, it is not diffi- 
cult to sympathize with the long dissent of Judge Mansfield, who ex- 
pressed the feat that if the limitation on Invasion of the rights of 
others were extended to prevent ''psyehological ha™," it would pose a 
dangerous potential for unjustifiable restriction of constitutional 
rights based on a standard that is inordinately "vague" and "nebu* 
lous,"^^^ It is arguable that this case presents just such an example 
of imwarrantad snd paternalistie intrusion on the constitutional rights 
of students. Judge Mansfield felt that the record lacked a "substantial 
basis'' in evidentiary fact to prove that "significant psychological 
harm" would result to an "appreciable number of students," He also felt 
that the defendants' understanding of high school students living in a 
media-'orlented j urban environment was so "imreal and out of touch with 
contei^orary facts of life as to lead one to wonder whether there has 
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been a communications breakdOTO between them and the next generation." 

But while the danger of abuse must be fully appreciated, stmdards 
do need to be developed by which to balance rights in extraordinary 
eases « What needs to be remembered in such cases Is that standards and 
tests are merely tools which must always be applied with due considera- 
tion given to both constitutional principle and contextual circtsnstances , 
What could be more vapie than the test of material md substOTtial inter- 
ference considered out of context? But given the fact that schools must 
not only provide an environment suitably free from physical dlsturbMce 
but that the developmental level of the students themselves must also 
be considered, there may be no better standard than a material and sub- 
,4fm(tiisl Interference test extended to protect the emotional, social » 
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md intillectual growth of the students. The problem with the majority 
opinion in the Traetinm caaa is that the judge is not quite iurt whether 
interests of luffieient import are involved to warrant close scrutiny of 
official action* 

The interests involved on both sides of the case in Tractman appear 
to be fundMiental ones--the right of students to gather and to print in- 
formation and the right of other students either to receive the question- 
naire or to be let alone. With fundamental rights so heavily implicated, 
minimal scrutiny of administrator judgment and action simply will not do. 

Conclusion 

The right of the student to speak and to receive information and 
ideas while in school is a fundamental right deseiring of encouragement 
and protection. Ifliile speech-protective student rights cases like the 
Tinker case have brought a generally heightened awareness of these 
rights, occasionally brillimtly defended by a lower court judge, there 
is still M all too evident tendency to overcontrol the school environ- 
ment OTd to overprotect the individual student. In general, adminis* 
trative judgments based on the imique characteristics of the school sit- 
uation are given far too much deference by courts eager to avoid in- 
volvement in school concerns* 

Student rights while in school are often denigrated by a distinction 
between speech and action which denies the existence of First Amendment 
issues. When the speech issue is recognised and considered by the court, 
the factual situation should be publically explicated in the opinion so 
that all will know that decisions have been based on specific facts 
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rather than on generalized inference. ivTiere the prohibition of speech 
is based upon the Tinker disruption limitation, an explicit finding of a 
aaterial and substantial interference should be made by the court. The 
use of the Tinker test as applied in various factual contexts should be 
made a part of the written opinion both for justificatory reasons aid as 
m aid to future action and decision-making. 

Of the many unresolved problems and issues that arise in the presem 
chapter, a few are particularly important: whether total bans on speech 
sxm per se legitimate in the school context; whether constitutional 
rights of students are implicated when school officials selcc'; and elim- 
inate materials from the school library; and how the student rights to 
equal protection and to privacy are to be balanced with the fundamental 
right to speak and to know. 

Some of these issues will reappear in the next chapter, which deals 
with the student's right to conqiose and distribute literature, leaflets, 
newspapers, and other written materials in public schools. The legal 
and educational issues surrounding prior restraint will assume special 
importaice, but the general issue of how best to promote and protect 
intellectual freedom in schools will continue to be emphasized. 
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CHAPTER XV 

TKE REGULATION OF ^mmEN MATERIALS i 
Tlffi STUDENT PRESS, LEAFLETS, MD PETITIONS 

Tha "Awakening" contains, absolutely no material that eould 
remotely be eonsidered libelous , obscene, or inflammatory, 
, . . As so-called "undergTOund" newspapers go, this is 
probably one of the most vanilla- flavored ever to reach a 
federal court* 

Circuit Judge Goldberg 

Shan ley v , Northeast Independent 

School District (Fifth Circuit, 1972) 

introduction 

The First Amendment right to freedom of speech and press includes 
the right to produce and to distribute a wide variety of written mater- 
ials^ It is axiomatic that if students retain their constitutional 
rights while in school, they also retain their right to engage in the 
production and distribution of newspapers, literary magazines, flyers, 
petitions, and leaflets* The extent to which this right may be regu* 
lated or limited to conform to the special requirements of a learning 
environment devoted to elementary md seconda^ education is the sub- 
ject ©f this chapter. It begins with a general review of the historical 
ban on prior restraint of the press, relates that issue to the student 
press » and then continues with a development of the scope and limita- 
tions en the distribution of a number of other written materials in 
public schools p 

Prior Restraint of the Student Press 

The issue of prior restraint is one of the most complex and 
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aKtoipsOus areas of ^xtnt mmdmmt Ibm, Constitutional law scholar, 
Thomas Emersoi^, calltd th& concept "curious If eonfused and unformed,'' 
dasplta mi "ariciOTt Celebrated history,''^ Bacausa of the axlstan- 
tial natura of idmB when «dutf>jd to written foM is opposed to the 
nonmatarfaUty o£ thoughts, the passibility of caniorship or of review 
by oth^sra prl^r m my ganeral dissemination of idaai arises. The 
^Im^^ic pTTohibifion agEinst prior rastraint is understood as m absolute 

tG tha gmmml fa|ulmtion or revie*^ prior to dissemination of writ- 
ten mtarials, films, ato. , even though thay mmy eontain speech, such 
m m^m^ speech p which is current ly not protacted* The term prior 
restraint is also usad by courts to refer to blanket prohibitions, such 
as those banning tha distribution of all politioal materials in sehool, 
for exa^le* In this chapter, tha term prior review will often be used 
to refer to general systems of prior restraint* Thm prior rastraint 
tarminolo^ will be used for blanket prohibitions and as a general term 
covering both prior review and blmkat prohibitions* 

The Issues involved in prior restraint were first considered by 
the Si^reme Court in the leading case of Near v* Minnesota , dacided in 
IS31,^ The Minnesota legislatura had provided for the issuance of par- 
aanent injimctions against the publication of writtan materials that 
were "malicious^ scMdalous md defamatory." In declaring the statute to 
ba an Infringement of tha liberty of the press, the Court discussed the 
history of the First Amandment guarMtae*^ It concluded that the major 
puxposa of the cdnstltutional free press provision had bean to promote 
freedom by prohibiting my prior censorship such as that which had bean 
allowed by the fngllsh systems of licensing, Tha appropriate ramady for 
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tha abusa of this fraedem to publish, according to the Court, was sub- 
sequent punishmant. At the same time, however, the Court in Near de- 
parted somewhat from this historical view. While the deeisien did not 
expressly allow for general systems of prior review, it did conclude 
that govamment could prohibit speech in excaptional cases. These cases 
would arise, according to the Court, where the recruiting service was 
actually obstructed, where speech was obscene, where it would have the 
effect of force, or where it was an incitement to violence* 

The 1961 Supreme Court case of Tiines Film Corporation v. City of 
Chicago represents another assault on the historical hm against prior 
restraint.^ In this case a Chicago ordinance requiring the prior review 
of films was challenged* In a five to four opinion recopiizing Chica* 
go's "duty to protect its peopla" from obscenity, the majority rejected 
the claim of absolute privilege against prior review that had been 
asserted by the Times Film Corporation* The dissenting opinion of four 
justices, written by Chief Justice Earl Warren, laaentad the rejection 
of what it called inherent and basic principle of freedom of speech 

$Xid the press J** 

Naw the Court strays from that principle; it strikes dom that 
tenet without requiring my demonstration that this is an 
"exceptional case," whatever that might be, and without any 
indication that Chicago has sustained the "heavy burden" 
which was supposed to have been placed upon it. Clearly, this 
Is neither an exceptional case nor has Chicago sustained any 
burden* 7 

Thomas I* linerson, in his book System of Freedom of Expression , 
says that although the dissenters in the Times ease finally explicated 
the importance of the traditional ban on prior restraint, it was too 
late* "At Immt as far as movie censorship was conceroed, the doctrine 
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In its original form was abandoned,'- Emtrson's general raviaw of prior 
restraint cases arising in various social eontaxts laads him to conelude 
that mueh of the protactiva force of tha original notion ©£ prior re- 
straint has been dissipatad md new "maraly sipiifias a typa ©£ rastric* 

9 

tion that tha courts will scrutiniia with spacial caraJ' 

From a ganaral ovewiew of tha cases which have arisan in school 
eontaxts^ it appears that here also the doctrine wh^" istorically pro* 
hibltad systams of prior review has been almost compi^^cely abandoned* 
While it is not so difficult j by coEiparison with many of the speech eases 
presented in the previous chapter, to accept the notion that seme speech 
Is unprvitected and thus can be stopped in a particular instance, it is 
not so easy to accept the idea that all written materials can be proper- 
ly subjected to systematic review before dissemination* The question 
becomes , isn't this precisely the type of prior restraint that the 
ftwers of the First ^endment intended to prohibit? We might well ask, 
along with Chief Justice Warren, what makes prior review in the scnool 
press cases exceptionally necessary* Not surprisingly^ these complex 
issues and questions have led to some difference of ©pinion by courts 
which have considered the issue of prior restraint with regard to the 
student press. 

Before beginning a general review of the cases dealing with prior 
restraint in the school, it might be advisable to emphasiie that even if 
schools do not have a general system of prior review, the dissemination 
of certain speech can be prevented. TTiis would include obscenity, da- 
filiation, fighting words and speech which would case a material md sub* 
itantial Interferance with school discipline. It showid be kept in 
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mind, however, that the 



I or uncooperative aetion in 



writtan materials will 



without 



be held suhstantially dlswp' 



tive Bfid therafort sub 



3 prohi 
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But whatever the nuances 



that separate proteetsd 



^ed ipeech, it is sufficient to 



note here that adrainistraL ^ .^-^ n t legally prevented from stopping 



beeause they have not tabli ^nad a ganeral system of prior raviaw. 

Although it has often bean repeated that any system of prior ras- 
traint bears "a heavy presuii^tion against its eonstitutional validitys"^^ 
there is only one importmt Qasa which abides by the classic prohibitian 
against prior restraint with regard to the student press — Fujishima v . 
Board of Education . The view prasantad by this case is definitaly 
a minority view* Although it has never baen directly overruled p there 
is evidence that tha reasonglng and philosophy of tha casa have bean 
substantially rajacted avan in cases arising in the same jurisdiction*"^ 

In Fujishima p three mala high school students ware suspanded for 
the In-school distribution of mi imdergroimd newspapar. The Cosmic Frog p 
a petition p and leaflets about tha war in Viatnam, because thay did not 
first saeure tha approval of the super Intendant as was required by a 
Qilcago rule* Citing the Stprema Court decisions in Near amd Tinker , the 
Seventh Circuit held that tha mla was unconstitutional on its face as 
inposlng m prior restraint on the First Amandment rights of students to 
freadom of tha press. Although the court said it would allow appropri- 
ate fulas ragulating the time, place , and manner of speech to pravantp 
for mxmplm^ distribution during a fire drill | it would not allow a 



punishing tha disseminators 



tha dissamlnation of rohi 
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ganaral system of prior review. The court felt that thosa cases from 
othsr circuits which had intarpreted the Tinker ease as allowing for sys- 
tems of adVMiea review were plainly^ wrong. 

Tinker in no way suggests that students may be requirad to 
mnounce their intentioni of engaging in certain conduct before 
hand so school authorities may decide whether to prohibit the 
conduct. Such a concept of prior restraint is even more offen- 
sive when applied to the long^protected area of publication* 16 

The court expressed its belief that the appropriate way to interprete 

the Tinker forecast rule was as "a formula for determining when the re- 

quiraments of school discipline justify punishment* * • *"^^ That is. 

If a reasonable foracast of prohibitad behavior amoimting to a substM- 

tial disrtiption could have been made, then the students are properly 
18 

held respansibla* 

Although there is very little support in the case law for the ex* 
ceptionally speach-protactive approach taken by the court in Fujishlma p 
Leon Letwin has persuasively argued against the double standard which 
exists with regard to the student press and the press of general cir* 
culation.^^ After examining several cases from the Fourth Circuit, 
where prior review is permitted, he argues that even if prior review 
were necessary it would not be feasible to provide constitutionally valid 
substmtive standards and procedures. Substantive standards must be 
defined narrowly aiid with exacting precision, md the notion of a pron^t 
procedural review process inherently conflicts with the student *s due 
process right to have time to defend a prohibitad dissemination* Taken 
together, the criteria md procedures lead to imdue self-censorship, 
well-meaning' bftt In^ermissible censorship by school officials, self* 
interested eeniorship oi criticism by school authozltles, and to the 
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type of delay that is tantamotjuit to a denial of sptech* Letwin conclud- 
es that "tht prudent course is to reject ex parte restraints by school 
authorities and to reject the "double standard in respect to the press 
rights of students" as not feasible and unnecessaiy in tha school con- 
text.^* 

The appropriate acconmiodation of first amendment rights and 
school disciplinary needs is to reject that constitutionally 
abhorrent form of governmental powers affirm the vitality of 
the first assendment in the educational system, and rely on 
traditionally favored remedies to deal with any serious abuses 
that may arise. 22 

TTie minority view, presenttd by the Fujishima case and by Letwin, 
can easily be contrastad with the majority view, which would not deny^ 
at least in theory^ that a valid system of prior review can be develop* 
ad and implemented in cases involving the distribution of written mat- 
erials in school. Although courts seldom attempt to justify ganaral 
systems of raviaw as nacessitatad by exceptional circiunstances as Near 
had required ^ a few cases may be pointed to from which such a justifica- 
tion cpuld conceivably be craatad, 

Ona Federal District Court case, Frasca v. todrews , can be usad to 
to illustrate why general systems of prior reviaw might arguably be con- 
siderad necessary and justified as axcaptional cases in the contaxt of 
public schools,^' Hare, the former Ebitor* in-Chief and tha present 
^sistant Editor of an official high school nawspaper sought an injimc* 
tlon against the principal's seizure of the final issue of the school 
papar« Tha principal saizad tha paper, in part, because of a latter to 
tha editor which criticiiad the conduct of a particular student. In 
addition to accusing him of having been a "total failure" in his duties 
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as Vice Prasident of the student government (an opinion which is arguab- 
ly preteeted) , It said that he had used a computer to falsify his rtport 
card grades, and that he did not maintain a high academic average* The 
court held that because the principal's investigation showed that the 
letter was "substTOtially false," he had a "rational and substantial ba- 
sis" for preventing its publication based on the fact that libel is not 
protected speech. Even if the libeled student could collect money dam- 
ages from the parson who spoke falsely^ it might be asked if that remedy 
would bo sufficient from an educational point of view where emotionally 
less mature and captive students are involved. 

In the same case, the court held that another letter to the editor 
and a response to it were unprotected because there was reason to bell- 
eve that its publication "would create a substMtial risk of disruption. 
, *"24 The court does not consider whether or not the degree of dis* 
ruption would have been substantial* The letters, which admittedly 
eontain offensive langauge, follow: 

Sports editor. 

We, the Lacrosse players. , . would like to know why you 
do not have my sports articles in the Chieftain. We would 
like a formal apology in public or else we will kick your 
greasy ass. 

/signad/ iiflfif ef|^^s„ Team 

•«••••. 

W© would like to reply by saying that the articles were 
stolen. We would also like to say that you hotheaded, egotis* 
tical, "pissed Off" jocks. . . do not deserve m apology for 

roything, * . . 2S 

/signed/ The Editors 
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Tha avidenee showed "coneeTO^* over the ''possibility" of disruption md 
"inharmonious" ralationihips; and while thare wall might have bean evi- 
danea that tha lattars would hava eraatad a matarial intarfaranca with 
school work or disciplina, it does not appear in the written opinion* 
Tha point hara, howavar* is primarily to illustrata tha tv^as of writ- 
ten matarialSs whioh when aonsidared in contaxtj might be used in an 
attempt to justify prior restraint in public sehoels as an excaptional 
easa« 

' A Fadaral Diitrict Court in Taxas made an attampt to justify tha 

i^lamantation of a ganaral systam of prior raviaw in tha school contaxt 

basad i^on tha fact that studants ara a captive md ralatively iimnatura 

audianca* and upon tha fact that the aducational procass raquired that a 

26 

certain kind of environmental situation ba maintained. It is cartainly 
M^able that school authorities have the right and tha duty to protect 
studants from matarial and substantial disruptions as well as from the 
harms that might flow from allowing the fraa distribution of unprotaetad 
forms of speech. But even when courts do not attempt this sort of ex- 
plicit justification, thay almost universally allow for the possibility of 

the constitutional implementation of general systems of prior review of 

27 

wittan materials In schools. A major limitation^ howavarp is that tha 

28 

distribution must be a substantial one* The critaria n-^d procedures 

that have been devaloped for prior raviaw in schools will be considarad 

in the cases which follow. 

In tha leading case of Eisner v, St^ford Board of Education j the 

Court of Appeals axplicltly rejected tha lower court's conclusion that 

29 

prior review would be unconstitutional In all circumstances^ 
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A public sehool is undoubtedly a "marketplace of ideas," 
Early involvement in social comment and debate is a good 
method for future generations of adults to learn intelligent 
Involvament, But we cannot deny that Connecticut has author- 
ity to minimise or eliminate influences that would dilute or 
disrupt the effectiveness of the educational process as the 
state conceives it, 30 

The Eisner court, imlike the court in the Pujishima case, interprets 

Tinker as allowing for considerable administrator discretion to both 

control the educational process aiid to "restrain the distribution of dis- 

native matter*"^" The court in Eisner looked at several cases to devel* 

op a relatively comprehensive list of the subst^tive criteria by which 

school officials could lagitimately bar literature from the school* Ob- 

32 

scenlty, libel, and insulting or fighting words are not protected. 

Words which have the effect of force, in addition to fighting words, are 
33 

not protected. And words which would create a material md substantial 

■ 34 - 

interferBnce with school activities would not be protected. But while 

school officials may censor the content of written materials, ojiothar 

court gives this warning: "[T]he school beard's burden of demonstrating 

reasonableness becomes geometrically heavier as its decision begins to 

focus upon the content of materials that are not obscene, libelous, or 
35 

inflammatory," 

Whila the Eisner case shows that it is theoretically possibla to 
tstabllsh criteria for prior review that will withstMd constitutional 
idiallenges of vapienass or overbreadth, in practice this has bean very 
difficult for schools to accon^lish. In one case where a prior submis* 
slon rule prohibited materials that were "libelous" and "obscene," tha 
rule was held invalid because it was vagua,'^ Vagueness was said to be 
'^intolerable" in a prior restraint context. The reflation naeded^ 
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recording to the court, "narrow, objectiva, and reasonable standards by 

37 

which the material will be judged J' Mother caaa held that= a rul# was 
vague which provided that student publications must meet the "journalis- 
tic standards of accuracy, taste, and decency" of newspapers in the gen- 

. . . 38 T- 

eral community md not be obscene, libelous, or incite to crime, m 

another case a regulation prohibiting material that would incite dis- 

39 

ruption was held to be both overbroad and va^e* It was overbroad be- 
cause it did not limit itself to prescribing what would incite a "mater- 
ial disruption, aiid it was vague because disruption was not precisely 
defined* Another policy was held overbroad for including protected com- 
mercial speech within its prohibition.^^ And in a final case, the prior 
sybmlssion rule was invalidated because it did not detail the criteria 
"by which an administrator might reasonably predict" the occurrence of a 
substantial disruption or a material interference with school activiti- 
es,*^ The court in this case held that the discretion which could pro- 
perly be exercised by school officials was limited by the First Amend- 
ment rights of the students* Many more examples of vagueness and over- 
braadth could be given, but these few will serve to illustrate both how 
the courts have protected student press activities and the difficulty of 
narrowly defining general terms and terms with precise legal slgnlficMce, 

In addition to defining si^pressafale materials with particularity, 
courts which permit prior review have demanded that various procedural 
safeguards be instituted in order to limit the adverse effects of prior 
restraint. "Die idea of procedural limitations on the power of censorial 

review was developed in the Supreme Court case of Freedmm v. Maryland- * 

42 

which concerned a film censorship system. The court required that the 
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burden be plactd on the censor, that a Judicial detennination be had 
• before final restraint, and that the period of time for review be 
brief. The in^ortance of Judicial review of relevant facts where free 
speech Issues are involved was emphasized by the Court. Freedman v . 
dryland was followed to a great extent by the court in Eisner , the first 
case to discuss the necessary procedures for prior submission by stu- 
dents of written materials in schools.' Although the Eisner court did not 
require school authorities to seek Judicial review, it did reaffirm that 
the burden was on schooi officials to Justify censorship md that the 
procedure should specify "to whom and how material may be submitted for 
clearance" and should contain a "definite brief period within which re- 
view of submitted material will be con^leted."^^ 

Uter cases from the same circuit which decided the Eisner case ex- 
panded the necessary procedural requirements, adding that the procedures 
Bust specify the effect of failure to give prompt revlewi** that an ade- 
quate and pron^t appeal procedure must be provided and that students 
must be fuaranteed the right to defend their position.*^ Other cases ' 
have confiraed that contingency plans may be necessa^r^ and that an 
a^eal procedure should be provided, 

The most colorful speech-protective language to be fowid in the 
student press cases comes from the Fifth Circuit case of Shanley v. 
Northeast imdependent S chool District . In upholding the right of five 
seniors to print and distribute m underground newspaper adjacent to the 
high school, the court referred to the case as a "Judicial believe-lt-or 
not" where the school board "failed to recognize even the bare existence 
of ttiB First ^endment" when it drafted a policy regarding the production 
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and distribution of printad matarials. Hie two controversial sub j acts 
eontainad In the supprassad imdarground newspaper « The Awakening j advo- 
cated a raviaw of the marijuma laws, and told whara information about 
birth emitrol could be obtained, TTie court charactarized the content of 
the paper m so hmnig^ that "it could easily surface, flower- like, from 
its •undar ground ^ abode. In addition to being declared vague and 
overbroad^ the prior review policy in Shanlay was held constitutionally 
deficient baeause of its inidequata review procedures. In addition to 
the initial review, the court required that the policy state "a reason- 
able appellate mechanism md its methodology" md give "a brief and 
reasmable time during which the appeal must ba dacided,"^^ The educa- 
tional purpose tmderlying strict procedural protections for First Amend- 
ment speech activity was eloquently stated by the court, 

[T]he purpose of education is to spread ^ not to stifle, ideas 
and views. Ideas in their pure and pristine form, touching 
only the minds and hearts of school children, must be freed 
from despotic dispensation* . * * It is most Important that 
our young become convinced that our Constitution is a living 
reality J not parchment preserved under glass. S3 

There ire obvious reasons why almost all systems of prior review 
that have been considered by the courts have bean held to be constltu- 
titionally vague, overbroad, or lacking in appropriate procedures that 
will minimise the adverse effects of prior restraint. At the present 
tiTC, however, schools wishing to establish systems of prior review of 
student press activltias, must make a good faith effort to precisely 
define the critaria to be applied ^d to institute procedures for re- 
view and for appeal The exception to the general rule would be for 
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sehodls in thm states eomprising the Seventh Cireuit--Wlsconsin, 
Illinoiip and Indima—where prior review has not been permitted. If 
school offieials should daeide that the legal requiramants ara too 
onerous or that a general policy of prior review of written materials 
is not naeassary, thay might begin to consider what alterative mems 
could serve the legitimata goals of review without providing the oppor- 
timlty for Illegal censorship of opinion* The Seventh Circuit stands 
alone in recomendlng subsequent pimishmant as a viable alternative to 
prior review* Letwin suggests * in addition to the punishment of stu* 
dents engaged in proscribed md licentious speech activities, that the 
school call upon its police powers to silence those creating any dis- 
ruption or disturbMca^ or that it seek an injtmction to prevent Illegal 
speech in an exceptional case*^^ In addition, educational altemativas 
providing for a volimtary or mradatoty advisory system might obviate the 
necessity for any of these mora extreme procedures. 

The general history of First Amandment law teaches that prior re-* 
straint should not be taken lightly. Whether the review of the student 
press can be justified as a general policy or whether it represents an 
imconstltutional and paternalistic double standard is yet to be com« 
pleteiy resolved by authoritative court decision. And despite the im- 
portant educational interests at stake, or possibly because of these 
interests, the restrictions allowed by the as^llcit or implicit approval 
of prior restraint may yet be eliminated by constitutional desi^ or by 
default. 



Ill 



101 



Written Spgach: Pretteted and Hot PrQtaet€d 

A problam tmgantially related to student freedom to distribute 
written materials in md near school involves situations where, in 
addition to potentially protected speech activities, the students en- 
gage in a "pattam of open and flagrant defimce of school discip- 
line,"^* or are accused of "gross disobediance."*^ The thra© m$m 
that will ba used to illustrate this problem involve three underground 
newspapers, Ti^ High School Free Press , Space City , and ^£ Plain Brovm 
Watermelon . 

In all three of the above cases the students who sought to distrib- 
ute the newspapers in school were told not to do so, either because the 
prior review policy had been ignored;^^ or, in one case, because the 
previous issue had "four letter words, filthy references, abusive and 
disgusting language, mi nihilistic propaganda*^- Taken together, the 
eases contain escmples of the following behavior that was held to be 
Independently improtected in the school contexts dafimice of school 
prior submission policies, refusal to suMender newspapers upon request, 
trying to get others to refuse to surrender papers, using profanity 
to confrontations with school officials, and defying suspension policies* 
Evan though the speech-related activities of these students probably 
would have been otherwise protected, the cases tmifoCTily held that the 
students Involved could be reprimanded or disciplined for gross dis- 
obediancen or for a pattern of defiant behavior. 

Students should not be permitted to Ignore. . * legally enacted 
regulations of the school board. Evan if such Mpslatians im- 
pinge in the most flagrwit mmner t^on the constitutional rights 
.of a student, his remedy is to challenge the rules through 
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lawful maaais,*^ 

Furth@rn@mf sinea the students were being diseiplined for their behav- 

id:f and not for their speech activities, there was no need to find that 

thara had been a matarial md substantial interferenee with sehool dis- 

62 

eipllna as would otherwise ba required by Tinker . 

The ovarwhelming messaga in thaie oaies is that even though itudant 
constitutional rights ara being infringed by unconstitutional prior ra- 
viaw policies or by ^constitutional ad hoe suppression, the students 
have vary little choica but to respectfully saak to challenga the actions 
or procaduras through astablishad aducatlonal or legal channels. Thm 
legal system requires all who saak their aid to coma into court with 
"clean hands,"*' 

The one axcaptlon to the clen hands policy would be if students 
sought to challenge a prior review policy as imconstltutional on its 
face and ware successful* Evan though the behavior of the particular 
students could have bean pimishad under a properly drawn policy, the 
courts will enjoin their pimishinant bacause of the law's potentially 
unconstitutional application to others,*^ TTiis type of adjudication in 
the First Amendment free speech area is an exception to the mlm that 
plaintiffs cannot ordinarily litigate the rights of third parties,*^ 
It is nacessary bacause regulations which ara vague and overbroad , and 
therefore Invalid on their face, will often serve to chill speech through 
self -censorship. As a practical matter, therefore , those who have vio- 
lated the policy are often in the best position to challenga it. 

Hie follQwing group of cases represents ways in which courts have 
protected speech where school officials have sought to regulate written 
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sttterlais by blankat suppression , by intarferenca even though there was 
no matarial mi substMtial disruption, by ragulation of the content 
of proteeted speech, or by reaching beyond the authority of their police 
powers into the conmmnity. 

The instance of blOTkat suppression is illustrated by a regulation 
which prohibited "circulating propaganda" which is "alien to school pur- 
poses," including all political, raligious, or conffliarcial literature; 
and the recruitini of membars for political and religious groups* Not 
surprisingly, the court hald the attenpted rapilation both vagua and 
overbroad. The court did not allow the attemptad prohibition of dis- 
tributional and recruiting activities becausa they were not iimted to 
thosa activities that would matarially disnrpt school discipline or 
that would interfere with the rights of others. In a similar CBsm, the 
court hald tha rule against the diitributlen of all non^school sponsored 
written materials In school md for two htmdrad feat beyond school prop* 
arty to ba overbroad because it was not llmltad to that type of distri- 
bution that would pose a material and substMtial interfaranca**^ 
Another case which illustrates that courts do not look favorably on the 
blmkat si^pression of non-school related ideas appearing in written 

materials conceTOS students who wished to publish an advertisement 

68 

^posing the war in Vietnam In tha school paper. Relying on tha 

nttonala of the Tinker case, the court held that students could not be 

limited to expressing only "matters pertaining to the high school md 

69 

Its activities" In the school paper. TTie court was of the pinion 
that the First Amendment gave a right of access to students premised on 
the fact that the paper was a "forum" for tha expression of diverse 
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Mtv^^m opinion. 

Even wharo there is no atteii^t at blwket suppression j courts have 
s^^times looked eartfull)^ in making their independent determination to 
um if there was a reasonable forecast of a material md substutial 
inte^farence* In one ease two student editors were suspended from 
school and ramovad from axtra-currieular activities for their part in 
the production of a literal journal that was critleal of school 
policias and school authorities Tha punishmant was accon^lished 
pursuant to a stata statuta which proscribed "gross dlsobadienoe or 
miseonduet,** llie misconduct consisted of the distribution of written 
wterials containing the opinion that the dean had a "sick mind/* as 
wc^ll as tha statement that "oral sex may prevent tooth decay/' The 
journal further urged students md faculty to raftise to accept or to 
dastroy "propaganda" given tham by sehooi officials, 

Ravarslng a former opinion on rehaaring^ the Court of Appeals 

invalidated the student suspensions because tha criticism was not a 

material and substantial intarferenca per sa and thare had been no 

avidantiary haarlng on the issua of a raasonable foracast of a material 

and substmitial interfeTance. TTiare had been a storm of protest in 

legal eirclas over the original opinion ^ which had ruled for the school 

board even though no evidence was taken on whether the Tinker forecast 

71 

rule had been reasonably allied by school officials. The daclsion 
contains no evidanca that the student pimlslunant was based on anything 
but the objectionable content « 

In a similar case, one student editor md one student who wished to 
receive a banned copy of the Farmingdale High School newspaper, which 
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included a smx inforaation supplement, brought their ehallenge to fed- 

eral eourt. The court held that the confiscation by the principal was 

not reasonably necessary to avoid a material and substantial interfer*- 

ence with school work and discipline ajid therefore violated the First 

and Fourteenth ^endment rights of the students* More generally, this 

case illustrates the preposition that school officials cannot ban the 

distribution of literature because of a desire to suppress the content. 

Another case which dealt with birth control information concerned 

an article^ "Sexually Active Students Fail to Use Contraception," which 

73 

appeared in a student paper called The Farm News . Although the school 

board ar^ed that the paper was created as part of the curriculum md 

that students were a captive audience that needed protection, the court 

rejected these argtments* In the opinion of the court, the paper had 

been established as a "public forum" and not as an "offlclai publlca* 

74 

tion" that was a part of the curriculmn* For this reason the general 

power of the board to regulate the cuCTiculum would not apply to allow 

them to ban the portions of the school paper which were fomid objec- 

tlonabie« The lower court had observed that in this case the students 

were actually less captive thm they had been in Tinker , because to 

receive the cosnmmication required the affirmative act of reading the 
75 

nmripaper* 

Hie banning of purportedly obscene materials is Mother area of 
firequent litigation^. In one case a student literacy magazine, StreMig 
of Cgnsclousness , was In^oimded by the principal because it contained 
foi»-letter words, a description of a movie scene where the couple "fell 
tota bed," md was generally "obscene, "^^ A Federal District Court 
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directed tha return of the magazine noting thmt it was not obscene bribed 
on the itandard which is applicable to miners, "^ere was "no extended 
narrative tending to incite sexual desires or appealini to the "prurient 
interest" cf minors, Based on the obscanity standard in Miller v, 
CallfoCTia (with the addition of the variable obscenity idea from 
Ginsberg v* New York which defines obscenity relative to age) a work 
would be obscene for minors if, taken as a whole, it "appeals to the 
prurient interest" of minors, describes se^al conduct in a "patently 
offensive wayi" and "lacks serious literary, artistic, political, or 
scientific value. "^* 

Another area In which problems often arise, as was pointed out in 
the previous chapter, involves cases where the First Amendment protec- 
tions for speech and raligion might conceivably come into conflict. In 
a case where parents challenged the school's guidelines for the distri- 
bution of religious literature, arguing that to allow distribution would 
create an establishment of religion, the court held in a nine to five 
opinion that the distribution of religious literature should be treated 
like the distribution of other literature and not banned based upon con- 
slderations of content. A Judge whose opinion was eventually adopted 
by the majority argued that to disallow religious literature in school 
would be a "wooden, nonconstitutional formulation of a wall of separa- 

an 

tien." It would be to "single out religion for especial and hostile 

81 

treatment md to strad the First ^endmrat on Its head*" "tL]et all 
be heard, the Jew, the Catholic, the Protestant, the Buddftlst, the 
Atheist—all who care enough to come foward to advance or defend their 
views. 
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Hie gmex'al lasson of this lattar groi^ of eaias is that the courts 
will look for narrow md spaelfle policies that in^ose My type of prior 
restraint md for actual evidence of a material md substantial inter- 
ferenee before mccepting administrator action in derrogation of the free 
speedi rights of students. TOey will also look to see if the content of 
mitten materials is being impermissibly scrutinized. Apart from eon- 
tent whieh is obscene , libelous « infl amatory « or which in some other way 
creates a material md substutial interference or interferes with the 

rights of others # it is probable that no other prohibitions can be con- 

83 

stltutionally imposed « 

The next two eases to be considered in this section show that 

eourts will generally allow schools to regulate the distribution of 

written materials » within limits » even though that distribution takes 

84 

plaee off the school cuipus. It stands to reason that to provide 
talisnmie immunity to distribution beyond the geographical boyndary 
of sohool property would not serve to aid the iiqilementatlon of several 
Important edueatlonal policies. What is relevant is whether the mater- 
ials distributed will affect the school j not where they are distributed. 
Two Federal Courts of Appeals cases have set limits on the school ^s 
authority with regard to the distribution of written materials off 
school grotmdi^ Hie earlier case t^held the right of five seniors to 

print md distribute an tmderground newspaper on property adjacent to 
SS 

the high school « In reaching its decision » consideration was given 
to the fact that there had been no material md substmtial disrt^tion 
either actual or foreseeable. Recognizing that the Justification for 
Mgulatlon pertains to the effect on schooling Itself, the court gave 
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the opinion that the authority to punish off^cMtpus activity Gould not 

o%aeed th© authority to punish on-cainpus behavior. TTie later case eon- 

eemad the five day suspension of a high school student who distributed 

86 

an allegedly obscene magazine off school grounds. The court felt that 

the publication, Hard Tiiaes , was "aptly described by the banner across 

87 

Its cover as *imcensored, vulgar, innnoral.'" Noting that there was 

no evidence of any activity or my effect within the school, the court 

held that "the First Amendment forbids public school administrators 

mA teachers from regulating the mterial to which a child is exposed 

88 

after he leaves school each afternoon." Absent an in-school effect, 
the students have the First toendment right to produce and distribute 
the magazine off school grounds, subject to the right of parental dis- 
cipline. 

Of course, school boundaries are not Irrelevant. The closer the 
distribution is to the school grounds the more likely its effect will be 
felt in the school building itself. But the authority to regulate out- 
of^school activities will have to be found in the general police power 
of state officials arid exercised in a manner that will allow the broad- 
est protection of intellectual freedom. 

The last groi^ of cases In this section Involves situations where 
the written speech activities of students have not been protected* The 
inquiry focuses on the propriety of the various rationales for the 
s^presslon of intellectual freedom In cases where the type of speech 
objected to has been either religious speech or speech which was con- 
sidered to be either indecent or vulgar, 

Iftilike the Fifth Circuit case considered earlier where the 
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distribution of religious literatura in schools was treated like the 
distribution of all other litarature, a Federal District Court in Neb- 
raska held that the distribution of religious literature in school was 

not religiously neutral and therefore violated the First ^endment pro* 

89 

hibition against religious establishment. The court felt that to per- 
mit the distribution of religious literature in school would be more 
than an accoimnodation of religion* It would be interpreted by students 
and parents alike as having been approved by the board of education. 
While there may very well be good reasons for disallowing the distribu' 
tiqn of religious literature in school * the court does not fully develop 
them. It does not consider the existence of a possibly conflicting First 
Amendment speech issue ^ and it does not adequately distinguish religious 
from political literature. 

In a New York case where students at a public college attacked re* 
llglon in a student publication, the court held that such activity was a 

violation of the government neutrality toward religion required by the 

90 

First and Fourteenth Amendments. "The students. . . are perfect Iv free 

to hold views against religions i to voice these views and to publish 

91 

them. They may not, however, utilize public facilities to do so.'- 
The Tinker case was cited for the proposition that speech may be regula* 
ted when there is a constitutionally valid reason to do so Bnd when there 
is an interference with the rights of others. Again, the rationale Is 
not really clear. Why is it that religious speech is distinguishable 
from other speech? What is the specific constitutional rationale fcr 
such separation? 

Hie general issue presented by these cases seems to be whether 
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state schoal officials promota or establish religion by simply allowing 
or granting th© privilago to distribute, discuss, or publish religious 
views? Is financial aid, either diract or indirect, which is given on a 
content neutral basis, sufficient to in^licata the state in the views 
espoused? Is a co^leta separation between school activities and the 
activities of religious groups necessary to prevent an entanglement be* 
tween church and state? At least with regard to student newspapers, 
there is growing support for the idea that they are not to be viewed as 
agencies of the state, but as semi-public forums where students have con- 
siderable freedom in presenting their views on a wide variety of topics, 

92 

perhaps including religious ones. It is at least arguable that the 
two cases which did not allow the distribution and publication of reli- 
gious materials illustrate the proposition that when freedom of speech 
potentially conflicts with freedom of religion, the free speech provi- 
sion of the First ^andment is undervalued. If this is not the case, 
fuller explication should be given in written court opinions so that the 
public may see how these important values, both of which are encoii^assed 
by the notion of intellectual freedom have been reconciled. 

With regard to the issue of whether or not school officials may con- 
stitutionally prohibit speech which is Indecent and vulgar, though not 
obscene, there is one case which holds that "First ^endment rights to 
free speech do not require suspension of decency in the expression of . . 
, views and ideas." T^e court fotmd Tinker irrelevMt because In that 
case vulgarity had not been involved. The case concerned the suspension 
of the senior class president and the president of the student body, for 
distributing m underground newspaper, Olnk , which contained four- letter 



words, a drawing of than-President Nixon making an obscene gesture, two 

drawings of nude women, and two erotie poems. In concluding that there 

was no need to show disruption Cobscenity was not mentioned) , the court 

showed considerable solicitude for what it considertd to be the proper 

moral standards for a learning environment, A concurring opinion in a 

recent case supports the conclusion that school authorities caai properly 

regulate indecent lan^age and that such ragulation does not necessitate 

a finding of disruption or obscenity. 

School authorities cm regulate indecent language because 
its circulation on school groimds undermines their responsibility 
to try to promote standards of decency md civility among school 
children, . . * With Its captive audience of children, many of 
whom» along with their parents, legitimately expect reasonable 
re^lationi a school need not caoitulata to a student's preference 
for vulgar expression* 95 

While it may be true that indecent speech which is not obscene will 
not hm constitutionally protected in the public school environfflent, there 
has not been an authoritative opinion in the school law area which either 
defines Indecent speech or gives a supporting rationale for its suppres* 
sion based on anything more than vague notions of decency, civility, and 
morality. To assume that PCC v, Pacifica FoimdatiQn , which involved the 
banning of indecent speech from prime time radio programs, is directly 
applicable is to forget that broadcasting has always received the most 
11ml tfed Pirst Amendment protection,'* TTie Supreme Court, in a divided 
opinion, considered that words referring to excretory or se^al activi* 
tits or organs from comedian George Carlin's satiric monolopie "Filthy 
Words," when broadcast in the afternoon, were a nuisance, not unliko a 
pig In a parlous* Justice Brennm, in dissent, says that the Court's 
result is "patently wrong," "dangerous," md "lamentalbe." He also 
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finds it disturbing that some members of the Supreme Court have 

a depreising inability to appreciate that in our land o£ 
cultural pluralism, there are many who think, act, and talk 
differently from the Members of this Court, and who do not 
share their fragile sensibilities. It is only an acute 
ethnocentric myopia that enables the Court to approve the 
censorship of communications solely because of the words 
they contain. 97 

It is apparent that If objectionable speech which is not legally obsctn 
for minors is to be held unprotected, a good constitutional rationale 
needs to be developed. Until then, it can be argued that such speech 
should be protected in order to avoid an undue chilling effect on free- 
dom of coDonunieation. 

Despite the obscenity rules developed by the Supreme Court in 
^^^^^ 1- California, which makes a finding of obscenity somewhat eas- 
ier to achieve than it had been previously, ®® it is probably true that 
the so-called variable obscenity standard still retains considerable 
vitality. This standard, which was first enunciated by the Supreme 
Court in Ginsberg v. New York , would allow the determination of obscen- 
ity to be made relative to the age and level of maturity of the audi- 
®"ce.^^^ That is, what is obscene for minors would be decided by con- 
sidering the average minor, not the average adult. The purpose of this 
variable standard is to support the rights of the parent with regard to 
child-rearing and to protect the state's interest in child welfare. But 
to admit the continued vitality of the variable obscenity standard is 
not to permit the inplementation of policies which would prohibit 
offensive naterlals that laeet some lesser stnndard. There is consider- 
rtie support for the proposition that the only constitutionally valid 
reasms for llralting student speech are the tritditlonal ones suggested 
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by tha Supreme Court eases of Tinker md Chaplinsky . SpeeGh that is 
obscene* libalous, or consists of fighting words, or which would create 
a material md substantial interference would be prohibitabla, 
explicit finding of obscenity is Just as necessary in school situations 
as it is in the public fonm.^^^ Of course this does not mem that 
speech which offends but which is not constitutionally obscene might 
not be prohibitable on some other grounds. The issue of the student's 
right not to know and not to hear, made especially important because the 
student is part of a captive audience, also needs to be considered. But 
whatever the reason for repressing or censoring speech, the major point 
remains that it must be one that meets constitutional standards so that 
intellectual freedom in schools can be protected and promoted consistent 
with other rights* 

Coimnerciallsm and Solicitation 

Attempts by schools to ban coiranercial and promotional activities 

are generally motivated by a desire to maintain the kind of school en* 

vlronment which is conducive to educational endeavors and to protect 

students J who are less mature ^d captive, from being subjected to the 

pressures which would inevitably accoi^my monetary solicitations* The 

desire has not been to interfere with the distribution of written ma* 

terials per se, but to preserve institutional order and to protect im- 

matun md naive students from undue pressure. Because these rules do 

not aim at suppression of the content of speech but at the non-coumrimi' 

emtive impact of speech, the question becomes whether or not the ragu- 

104 

latloti laiduly constricts the flow of communicative activity* In 
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order to answar this question in cases which arise in public ichoolSj 
it is neeassary to briefly review an important concept that has davel* 
oped in First Mandmant adjudication over the last forty yaars or so*- 
tha eoncapt of tha public forum. 

Tha idaa behind the concept of a public forum is that thera are 
certain places, such as straati and parks * which hava historically baan 
used by paople wishing to cemnnmicata. This use has baen so continuous 
and pervasiva that these placas hava takan on a special making and a 
spacial status, and speech-relatad activities in such placas cawnot ba 
ragulated unless such regulation is necessaiy to serve a "significant 
governmental interest. The type of restrictions which are generally 
considered appropriate are limited to those controlling tha time* place, 
and manner of speech. Several commentators have suggested that schools, 
which have a special Interest in promoting intellectual freedom i are 
public or semi-public forums, where speech-related activities can be 
regulated only to the extant necessary to maintain the activities assoc- 
iated with their central purpose, 

TTie first two cases to be considered in this section represent tha 

minority and less speech-protective view regarding coimnercialism and 

solicitation in public schools. The first case presents a challenge to 

108 

a forty-seven year old school rule against "soliciting funds." The 
four plaintiffs in the case had distributed a leaflet called "Join the 
Conspiracy" In an attaint to solicit defense money for eight Illinois 
defendmts. Apparently asking merely whether the rule against solici- 
tation was rational, the court held that there was a "sufficiently high 
probability of haTO" from multiple solicitations to uphold the bm» 
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The rule, iccording to the court, was "reasonable and proper" and had 
a "rational relation to the orderly operation of the school system. 
The court did not ask whether such a comprehensive ban had an unduly 
restrictive effect on speech or whether it was necessary to maintain 
the central educational purpose of the schooU and the degree and type 
of ha™ was not made explicit. Even though the rule might be c©nsideres.i 
reasonable I the fact that it had been in effect for forty-seven years 
does not alone prove its necessity. 

In another case upholding a Mle against selling or soliciting in 
iehool, an eleven year old student was suspended for three days for 
selling a newspaper, Protean/Radish . "^^ Here, the court failed to note 
that enforcement of the policy would limit the free exchange of ideas, 
at least indirectly; md held that there was no First Amendment issue 
tovolved^ It reasoned that since free distribution was not prohibited , 
the case raised no constitutional issue. Despite the conclusion reached 
hare and in the previous case, it is arpiable that flat bans against 
sale and solicitation do imduly restrict the flow of ideas in a public 
forum dedicated to teaching and learaing. Such regulation, which goes 
beyond the reasonable control of time, place, and manner, is probably 
unnecessary as well as unconstitutional. In most cases. 

Although the concept of school as a public ioT\m has yet to be 
widely relied on explicitly, there are four cases which have invalidat#'<^ 
school rules against advertising md prowetional activities j the Mllet- 
tlen of ftmds, the distribution of materials "comnercial in nature," 
comerciallsm md solicitation respectively, Thm first court used 
reasoning similar to that found in the prior restraint cases, holding 
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that the Tale wes vagua and ovarbroad and did "not reflect any effort 

112 

to mlnimiza the adverse effect of prior restraint J* TTia second court 
held that a blOTket ban on tha sala of papari was ui unconstitutional 
regulation of time, placai and maiinar whioh violated the First Amendment 
per the Supreme Court decision in Tinker ^ In the last two cases ^ al- 
though the dafandants suggested that the biiis wara nacessary to avoid a 
substantial and matarial interference with tha aducational program i both 
courts held that tha outright prohibition of coranercialism and solici* 
tation was inconsistant with tha First ^endmant speech provisicn. The 
courts seamad to look beyond tha allegations of interfaranca made by the 
defendants and found that tha rapilatlons ware imduly rastrictiva and 
not necessary « Both courts said that such bansp to ba constitutional, 
would have to ba justiflad by a raasonabla foracast of a material and 
substantial Interfarence. 

TTie above cases raco^iia* either implicitly or explicltlyj that 
thara is something uniqua about a school. IVhile it may not have tha 
venarable public fomm history of a public street or a public park, it 
is aspacially dedlcatad to promoting an axchanga of ideas incident to 
the educational process-^something not true of streets and parks. It 
is perhaps because the students in these public fonvns are a captive 
audlenca that It is especially importut to insura that tha state not 
make them the ^'closad-circuit reciplants" of a limited number of Ideas « 
A public school is more than a marketplace, it is a marketplace of 
ideas-^a public forum with a special intarest in prdmotlng the Intell* 
ectual freedom of its citizens. This idea is wall expressed by the 
Diitrict Court judge in one of the previous cases. 
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A public school is a market place of ideas and early invole* 
©ant in debate and comment and free exchOTga is essential to 
the davalopment of the democratic spirit necessary to the 
propar functioning of our government* I 1^ 

Although a school is only seffli-public in the sense that it is dedicated 

to a particular, specialised, and limited purpose, it is perhaps because 

of the importance of this puipose to the individual and to society that 

it deserves at least as nmch reverence as we give to the great public 

forims of the street luid the park* 

Conclusion 

TTie device of prior review, which has imique application to written 
materials and which has bean applied with frequency to the student press 
is an extraordinary device. It has a long history of particular dis- 
favor in the legal tradition. Because of the type of environment that 
is conducive to the educational process and because of the relative 
iBonaturlty of the students involved , the argument that the s ^ t press 
represents an exceptional case with regard to the issue of prior review 
is understandable* But this %$mm Justification, the promotion of learn* 
ing Mong a captive and iimature group of Individuals, could also be 
tised to argue that prior review is Inappropriately repressive. Even If 
prior review is deteTOlned to be desirable, it must be remembered that 
TOSt attetiqjts to establiih criteria md procedures able to pass censtl- 
tutlonal roister have failed* A better educational alternative might 
well be to institute review procedures that serve m advisor fimctlon 
»ther thm a censorial fwictlon. Traditional legal remedies along 
with m advisory system may have a better chance of protecting and 
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promoting intallaetual freedom, along with other important values, 
than the potentially more repraislva systems of prior reviaw. 

Just as the motivation for prior review of the stiidant press is 
ar^ably exeessivaly protective, tha lama argument could be made against 
blanket prohibitions and ad hoc attempts to regulate student morality 
b' controlling a^qsosure to matariali found offensive by sehool officials 
Blanket prohibitions on non-school literature, conunarcial literature, 
md the sale of literature, even if well -motivated, represent a philo* 
sophical approach to schooling which misunderstands the special public 
forum function of education in our society. The attaint to inqjosa 
rigid stmdards of propriety with regard to the type of speech which is 
allowable in wrttten materials is probably imnecessary, unwise, and 
unconstitutional. While obscenity is clearly not protected, the cases 
show mich confusion as to how the judgment of obscenity is to be made. 
A description of a movie scene where a couple "fell into bed" is clearly 
not obscene; ajid while distasteful, neither is most profanity and vulgar 
ity, A review of the cases suggests that until a rationale can be de^ 
veloped by which indecent speech can be constitutionally prohibited, 
e%pression will be subject to regulation for traditional reasons only. 

Two other issues arising in this chapter concern attempts to reg* 
ulate the distribution of \^itten materials off-can^us and attempts to 
prohibit the distribution of religious literature in school. The first 
issue is relatively well settled. IVhile school officials have no great- 
er authority beyond the school boimdary, they can regulate those activ- 
ities which have a substantial ly delaterious effect on the school's 
iamrning environment* The religious establishment Issue remains as 
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unsettled as it was in those similaT cases presented in the previous 
chaptar, Iflille the one case which gave thorough consideration to both 
the religion and speech issues held that religious literature should be 
treated like all other literature, the cases which emphasised the free- 
don of religion issue ruled against freedom of speech having a relig- 
ious content. In a sense, intellectual freedom concerns both freedom 
of belief as well as freedom of speech.' Additional authoritative 
treatments of eases where these two fundamental values come into con- 
flict may help to clarify their appropriate interaction and to develop 
the basis for an appreciation of their ii^ortance in the promotion of 
Intellectual growth. 

TTie next chapter will deal with intellectual freedom in the class- 
«>oin"Wlth how teacher freedom or lack of freedom with regard to the 
curriculum promotes or hinders the learning process. In a sense the 
focus will shift from the student to the teacher, but in another sense, 
the focus remains en the student for it is he or she who is always the 
principal subject of public education. 
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CHAPTER V 
ACADBIIC FREEDOM 

Our natien is deeply eonmltted to safegumrding academic 
fraadom^ whleh is of tTanscsndant value to ail of us ^ * * * 
That freedom is therefore a special coneam of the ^irst 
Afflendmentp which does not tolerate laws that cast a pall 
of orthodoxy over the classroom. , . * The classroom is 
peculiarly the ''marketplace of ideas.'' 

Justice William J. Brennm 
KayishiM v. Board of Regents (1967) 

Introduction 

The sub j act of this chapter is freedom of speech for teachers. Its 
focus is limited to those speech activities taking place in the class* 
room or in the school which directly relate to curricular md extra- 
curricular activities in which studants are involved. Hence, it will 
concern teacher freedom with regard to the selection of curricular mat- 
arlals^ topics for discussion ^ and teaching methods * the limits to that 
freedom; and due process protections for teacher speach. Except In un- 
usual cases it will not concern the teacher's speech or associatlonal 
activities outside of school even thQugh they may relate to educational 
Issues* In order to maintain the Intellectual freedom focus, this chap- 
tar will be limited to those speech and speech-ralated activities by 
teachers which most directly affect their interactions with students in 
educational settings. Thm chapter Is based on the assun^tlon that teach- 
ers play a key role in developing and maintaining a climate of Intellec- 
tual freedom In schools, a climate that directly af facts the quality of 
student learning. 
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Tha Llinits of Teacher Ffeedom 

A ease which dramatieally illustrates imduly pa™issive ttachar be- 
havior with regard to student speech over which they had control con* 
earns the dismissal of two teachers for their part in permitting a ra- 
cially inflMnnatory school program by the school's Black Student Alli- 
ance.^ It presents the issue of the extent to which teachers have an 
obligation to control certain kinds of student speech* One skit, "Okla- 
homa Shootout t'* portrayed the mistreatment of blacks by whites and in- 
cludad the use of the tmvtm "racist pig" and "mother fucker*" Ih a 
edurtroom skit a white judge was referred to as a "racist pig." And in 
a classroom skit, a white teacher was physically dragged from the room 
after making derogatory remarks toward black students* The progrMi re- 
sulted in considerable disorder. There was a fire, property was damaged, 
two limchroom workers were injured, a teacher was hospitalised for smoke 
inhalation, and the school was forced to close for ten days. 

Although the court merely held that a review of the record showed 
substmtial evidence to sustain the dismissals, one concurring Judge re- 
cognized that freedom of egression was an in^licit issue in the case* 
ffhgx*e teachers are involved in approving speech which they should forsee 
will create a material and substantial interference md where they could 
have prevented such speech, teacher dismissals may be entirely warranted. 
However^ the court's reasoning should not Ipiore the free speech issue* 
•at court should give explicit reasons for the non-protected nature of : 
the speedh mi should examine the teacher's behavior in that context* 
Conclusory opinions such as the one in this case are less valuable as 
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precedent md will seem unjust in less extreme cases. Although the 
* speeeh here was Erguably licentious, for any number o£ reasons i those 
reasons ware not detailed. If it is not shown that teachers are able to 
predict a material and substantial interference * their dismissals will 
seem unfair and will imduly chill freedom of expression. 

In addition to inflMmatory speech which either mounts to "fight- 
ing words" or which would otherwisa create a material and subst^tlal 
Interference * teacher speech which urges non-cooperation with the dir- 
ectives or wishes of school authorities is generally not protected* TT\is 
proposition am be Illustrated by a case where a teacher was not rehired 
for directing a journalism class to cease publication of the school 
paper, the Liner , rather than have it subjected to prior review*^ TTie 
principal had asked to see the paper prior to distribution because of a 
nmor that it would be a "hot" issue containing an article about marlju* 
ana* Nbting that no constitutional issue was involved, the court affirm- 
ed the school board's action. The teacher's speech*related activities • 
were net protected because they were insubordinate. In addition, they 
allowed the court to avoid the constitutional issue of prior review. 
Although teacher due process will be considered later, for the present 
it is sufficient to note that a refusal to rehire can be based on almost 
mxf reason or no reason^ — imless the teacher's fimdMental rights are 
involved* ^because a teacher without a continuing contract has no consti* 
tutionally guaranteed property right. 

In a similar case, a tenured teacher made statements to four hun* 
dred students who had gathered in the school gymnasium which iirpllcitly 
eonti^adictad directives of the principal and the st^arintendent that the 
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students retUTO to classes. Citing Tlnkar , the court held that such 
speech was not protacted by the First Amendnient because it interfered 
with the re^lar operation of the schools. Although the degree of 
interference wai not stressed, the teacher in this case was held prop- 
erly dismissed for advocating a course of action opposed to that ad* 
vocated by school officials* ^d this was true despite the fact that 
the student disquiet and dismiption of normal school activities was 
apparently induced by the summary dismissal of two popular student 
teachers who had attended an anti-war rally at Kent State University* 
The dismissals were based on the fact that they had failed to get 
official permission to absent themselves from school although they had 
the permission of their supervising teachers. The decision of the court 
was apparently not easily reached. "There are disquieting overtones to 
this case. The atmosphere of Southeast High School appears frightening- 
ly oppressive and the board appears excessively authoritarian and vin- 
dictive*"^ But regardless of the extent of repression^ the implication 
of this case is that teachers must support the reasonable directives of 
their superiors, at least in particularly tense situations. 

The next case moves from advocacy of non-cooperation to advocacy 
of violent action. It involves a teacher, Beauregard Birdwelli who was 
dismissed because of an anti-military class discussion conducted on a 
day when military personnel were recruiting. TTie teacher Inplicitly 
and explicitly suggested to his students that they use physical force 
to Induce the recruiters to leave cai^us. According to the court, the 
eonments were "infused with the spirit of violent action" and not 
constitutionally protacted. 
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One ii^ortant question auggaited by the situation In the Bir dwell 
cmsa is whether or not speech which is calculated to cause a material 
and subst^tial interference with school activities is unprotected even 
though it appears totally unlikely that such speech could have its in- 
tended effect. The court in this case clearly stated that it regarded 
Mr, Birdwall's speech in the class a disruption per se^ apparently be- 
cause the speech interfered with the prescribed course content. Again 
there is no esqslicit finding that the speech created a material and sub- 
stantial interference as would be required by analogy to the Tinker case. 
But by focusing on the fact that the extraneous discussion interfered 
with the leaniing of algebra and by vapie references to •'potentially 
diswiptive conduct," the court misses the real point. A teacher's ad- 
vocacy of violence arpiably need not create disruption or interference, 
in any physical sense ^ to be constitutionally unprotected. Although it 
nakes good sense to hold teacher advocacy of violence unprotected in 
elementary and secondary schools, a better rationale will have to be 
developed by the courts. 

The advocacy of noncooperation and violence cm be con^ared with 
the advocacy of techniques of direct action such as boycotts and dem- 
onstrations. In a borderline case, a teacher was not rehired for ad- 
vising students to demonstrate against a dress code by wearing slacks 
or blue jems.^ The advocacy was held insubordinate md improtected 
because it advised disobedience. The case is probably more analogous 
to the cases where teachers have urged non-cooperation. Mother case 
is more troubling. 

Where a teacher was removed from his position as coach of the 



135 



swim team for growing a beard, another tescher, Miss Rabbins i devoted 
a total of fifty-five minutes on two days to a itudent^initiattd dis- 
cussion of the situation, * Miss Robbins suggested that the students 
could demonstrate their displeasure by engaging in a boycott of swim- 
ming events. Although the teacher was apparently not rehired for 
several different reasons, the court was of the opinion that the sug- 
gestion of a student boycott of school events would be unprotected 
speech. The case is not like the earlier case where the teacher sug- 
gested that four hundred students not return to the classes from which 
they were absent without permission. The difference is that here the 
teacher merely suggested that students might engage in otherwise per- 
missible and protected activity. In other words, if the suggested 
action is legale violates no school rules, md does not interfere in 
a material way with schoolwork, then the advocacy of such action should 
be protected. Teacher speech, like student speech, should be protected 
imiess it goes beyond the e^licit or implicit limitations of Tinker . 

Human Sexuality and the Issue of Obscenity 

Milie the subjects of htunan saxuality and obscenity are only tan- 
gentially related from a legal point of view, they are similar to the 
extent that both involve sex«a subject which is widely considered taboo 
by adults concerned with the education of elementary and secondary school 
studenti. The cases in which these issues arise illustrate some of the 
most remarkable repression of intellectual freedom to be found in ju- 
dicial doctunentation. At times j school officials assume almost imlim- 
Ited authority to bm the teaching and even dlicussien of iex-related 
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issues p to fir© homosaxual tsaehars, and to dismiss those taachers who 
have used materials or angaged in class discussions where controversial 
speech is involved^ While soma courts have given due consideration to 
freedom o£ speech, others are pateTOallstic, unduly dajPerential* and 
even prudish^ Freedom of spaaeh is very often lass than anthusiastic- 
aliy protected where sax-related issues are conceniad, "No cases have 
been elted, nor is this court prepared to say, that disapproval of a 
teacher's sexual references in a high school class, * ^ * > is a vio- 
lation of the right of free speech* 

In a Florida cMe involving the mid-year dismissal of a teacher 
for incon^etaney md iOTiorality, the teacher had made remarks to a 
group of "mixed boys arid girls relating to sax and virginity and pre- 
iiarital sex relations."^ While it is conceivable that such comments 
could be sufficiently immoral to Justify mld-year dismissal, the opinion 
of the court belles this conclusion, 

[A]s to the isBiorallty charge, there was evidence of unbecom- 
ing and unneeessaiy risque remarks. , , in a class of mixed 
teenage boys and girls which wa a^aa with the School Board 
were of an iimnoral nature* It may be that topless waitresses 
and entertainers are in vogaB in certain areas of our coimtry 
and our faderal courts may tiy to enjoin our state courts 
from stopping the sale of lawd md obscene literature md the 
showing of obscene films, but wa are still of the opinion that 
Instructors in our schools should not be peimittad to so 
risquely discuss sax problams In our taanage mixed classes as 
to cause embarrassmant to the children or to Invoke in them 
other feelings not incident to the courses of study being 
pursued. 9 

The court in this case cm hardly disguise its irritation with what it 
considers to be the imdue permis si vanes s of the federal courts. There 
was no indication that the teacher in this case discussed topless 
waitresses or embarrassed any student. Thm court's solicltousnass for 



the possibla "©mbarrassment" of the students as wall as its fear of the 
possible invoeation of "other faelingi" suggest that the court's major 
conaam was something other than protecting the constitutional rights 
of students md teaehers. The less obvious but more import^t result of 
a case such as the present one is the extent to which the dismissal » if 
not completely warranted, would tend to chill the speech of other 
teachers. 

In another case a high school biology teacher was denied a contin- 
uing contract for the discussion of "illegitimate" subjects* Those 
subjects included prostitution, masturbation, homosexuality, md gon- 
orrhea* But since the illegitimate topics also included criticism of 
the School Board and the Superintendent, there is no way to tell whether 
the issues related to human sexuality would have been considered suff- 
icient standing alone* The teacher was offered an annual contract for 
the fourth year if he would agree to discuss nothing but biology on 
school grotmds* Although It Is generally held that state employment 
cannot be conditioned upon giving up constitutional rights, the court 
here held that there was no violation of the teacher's First Amendment 
ri^t to free speech* While it is probable that the major concern In 
this case was with biased criticism detracting from the teaching of 
Molo^, it is certainly arguable that the limited discussion of sex- 
related topics was not prima facie illegitimate in a high school biol©^ 
course* 

A similar case occurred at the college levels where a teacher 
**overemphuized sex" In a health survey course. The court held that 
there was no right to override siqperiors on the proper content of a 
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collage eourit. After the generml right of curTiGular control is eon- 
eededt the question beeomes how much emphaiis is overemphasis mi how 
mich ipeech Is unduly chilled by post hoc deterainations such as the 
me made here. 

A case raising sevarai in^jortant issues involved the constitution- 
ality of a state statute prohibiting giving instruction, advice, or In- 

12 

foriaation about birth control to students. Discussion of the topic 
was completely baned* In addition to allowing for co^rehensive school 
board control of the curriculumi a topic to be pursued lateri the court 
held that the statute was not overly broad. That is, the court appar- 
ently felt that the topic of birth control could be cotr^lately banned 
from discussion without violating the First Amendment* No Justifica- 
tion was offered. 

Another case concerned a teacher who was directed by the Super- 

13 

intendent^not to conduct a debate on the subject of abortion, He 
court held that the teacher's imion could not submit the dispute to 
arbitration because to the extent that the contract made teachers re- 
sponsible for the general course of study, the contract was illegal. 
This type of reasoning, which equates general ttirricular control with 
eurricular decisionmaking power in specific situations, could be used 
to silence speech on innwerable controversial topics. It is not 
necessarily inconsistent to say that while the school board retains 
eonqprehensive control of the curriculum, the teachers also retain some 
right to academic freedom. At this point, however ^ it is sufficient to 
recofni^e that this case illustrates yet mother way to silence contro- 
versial iex-related speech, ^guably legitimate speech is stqppressed 
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by the mere assertion of genefalized sohool board authority. The im- 
portanee of intalleetual freedom is not eonilderad, 

Thmtm are oeeasional cases which do raeognige the right of publio 
ei^loyeei to First Amendmant freedom of spaeeh where sox^related issues 
are involved. Two Federal Courts of Appeals have reversed teaeher dis- 
missals where one teaeher gave a homework assignment to eleventh Bxii 
twelfth grmdm English students on the subjeet of teen-age attitudes 
toward premarital sex,^* and where the other disaussad homosexuality 
with boys in an eighth grade spelling and math class* Perhaps the 
diseussion in the latter case was considered appropriate because the 
class was not mixed. Or perhaps the fact that the teacher was a woman 
was relevant » TTiere is no question that there has been extensive har- 
assment of teachers toown to be homosexual ^ despite one leading case to 

^, ^ 16 
the contra^. 

Views about homosexuality presented by homosexual teachers them- 
selves are effectively precluded by school boards and courts adept at 
justi^ring the transfer or dismissal of most known homosexuals. In a 
ease where the male plaintiff had been a high school English teacher, 
advisor to the school newspaper, and the play director, the school 
board adopted a resolution requiring a psychological examination when 
he became president of the New Jersey Gay Activist Alliajice.^^ 'nie 
court es^hasi^ed that "the reasons do not include a single instance of 

my tmdue conduct or actions in the classroom or out of the classroom 

18 

irith respect to a particular student." It nevertheless held that the 
directive was fair md reasonable and did not violate the teacher^ s free 
speech ri^ts. The court cited Tinker for the proposition that the 
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First i^tndnent guarwtaas are dapandant on th@ eireumstmncas of each 

Ilia board doas not quastion the right of tha taaehar to say 
or to do BSiy of tha things which ara mantionad « . . , It 
slmplx eontantds that ^ * •[tha taEchar's] actions displax 
avldanea of daviation fros normal mantal health which may 
affaet his ability to taaehj disciplina and assoeiata with 
tha students, 19 

It appaars that nalther tha sehool board nor tha oourt looked at the 
aetual behavior of this teaohar or at its affaet on elassrooa aativitles 
for avidanoe of mantal illness, TTia actions referrad to ara the assoc- 
iational and spaach activitias themsalves. 

In mother caaa^ a homosaxual taaehar who had nade savaral public 
statamants about hofflosexuality was transfe«ad to a non-taaching posi- 
tlon, Tha teacher had BL-ppmBTmd with his parents on a Public Broad- 
easting System program designed to help homosexual children and their 
parents copa with tha special problems associatad with homosaxuallty. 
Although the court held, citing Tinker , that the teacher *s speech was 
protactad because thara was no substantial interfaranca with teaching 
or ajiy reasonabla foracast of such, it denied ralief. Because the 
taaehar had intentionally omittad his collage mambarship in tha 
'*Homophilas of Penn State" from the portion of the teaching application 
asking for axtracurricular activities, his constitutional attack was 
precluded. The court held to this position dasplta the fact that school 
officials admitted that if tha teacher had listed the aembership, he 
wouid not have bean esployad, 

Otirn can only imagine the severity of the pmlshmant if a homoseswal 
teadier attested to speak of homosexuality In the classroan. These 



131 



aaies have dealt only with situationi where homosexual teaehars have 
merely heen Involved in aasoeiatlonal and speeeh activities intended to 
edueate the general publie* And yet these teachers, if they allow their 
homosemality to be known , are almost miiversally denied the right to 
praotiee their chosen profession t If there are good reasons for barring 
homosemial teachers from the classroom , they should be tested by consti- 
tutional standards and not evaded by disingenuous charges of intent to 
daceive. With very few exceptions ^ the present situation with regard to 
homosescual teachers allows only two alternatives i the permanent and 
eoii^lete chilling of speech related to homosexuality by homosexual 
teachers both Inside and outside the classroom^ md the abandonment of 
teaching as a profession # 

The next several cases are variations on a theme ^ TTiey all in* 
volve^ in the words of one court, -'a four letter word, begliming with 

the letter "F," being an extremely wlgar word meaning sexual inter- 
21 

course," These cases do not involve the teaching of subjects related 
to htsaan sexuality nor are they directly related to the legal issue of 
obscenity. They nevertheless are related to the earlier and later cases 
in this section because they Involve a sex-related word. 

In the first case a teacher was fired in mld*year for requiring two 
fifth graders to write a vulgar word a thousand tines as pimishment for 
using it. The court held that the situation presented ample evidence 
of Incos^etancy, uid that the teacher had no academic freedom right to 
the use of vulgar words which had no purpose. Even if the teacher's 
peer Judpaent is conceded, the court's level of scrutiny cm still be 
questioned. The court held that the school board's action had a 
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rational basis that was supported by substantial evidance* Whtra a 
taaGhar's property and liberty rights and the right to academic freedom 
rtay be involved, courts should arguably look for more than mere ration- 
ality, 

A more sophisticated educational lesson was atten^ted by a fifth 

grade teacher who, upon finding a note circulating Miong her students, 

as^lalned that the "vulgar colloquialisins" it contained were not nec- 

23 

aisarily offensive in all circumstances. The teacher was held prop- 
erly demoted pursuant to a state statute which prohibited "neglect of 
duty" and required that teachers maintain discipline and encourage 
morality. While the court did note that the application of the statute 
would vary with the context, age, and maturity of the students, no eon* 
slderation was given to the possible free speech Issues involved and no 
substantial degree of harm was raquired. In the words of one concurring 
judge, "our dockets cMnot afford the time and effort to grind such 
petty grist, "^^ 

By way of contrast, the action of a teacher who a^cplained the 

meaning of "taboo" to his eleventh grade English class by writing the 

25 

word "fuck" on the board was protected. In holding that the teacher 
was not ^ilty of "conduct unbacomlng a teacher," the court said that it 
saw no alternative for "a case-by-case inquiiy into whether the legiti- 
mate interests of the authorities are demonstrably sufficient to circum- 

26 

scribe a teacher's speech." In making this determination the court 
considered the relevmce, purpose, and effect of the word's use; and the 
age, maturity, and sophistication of the students. Although the court 
recognised that "free speech does not grwit teachers a license to say 
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or wita in class whatavar thay may faal lika^" it also said that dis- 

chafga of taaehars could not ba pradicated on mars disapproval of 

27 

spaech-ralatad aetivitias by school authoritias. 

Of eoursa it is wall-sattlad that tha usa of spaach which is 

28 

lagally obseana in tha public school contaxt would not ba protactad^ 
The Suprama Court has consistantly hald that obscanity is not protect ad 
spaach in any contaxt Tha problam is how to dafina obscanity* It 
will not do to rapaat tha simpla assertion of Justice Stawart**"! know 
it whan I saa it."^° 

In tha laading case of Kaafa v. Gaanakos , the First Circuit Court 
of Appeals foimd that the offensive .word-*"a vulgar term for m incest- 
uous son"— was used in an article which was "in no sense pomographie 



that tha word was "in^ortant to the devalopfflent of the thesis;" and not 
"imknown*to many students in tha last year of high school,"'^ In 
Parduecl v. Rutland, tha short story assigned by the teacher to her 



class of high school juniors contained "several vulgar terms and a ref- 

32 

aranca to an involuntary act of sexual intercoursa*" In holding that 
the story was not obseana^ tha court said that "It]ha slang words are 
eontalnad in two short rhymes which are less ribald thm these found in 
wmy of Shakespeare's plays* T^e raferenca in the story to m act of 
saxual intercourse is no more descriptive than the rape seane in Popa's 
*Rapa of the Lock.*"" 

Sinca the mere appaarMice in cuwicular materials of words widely 
considarad to be vulgar will not maka the materials lagally obscene, 
the question of what constitutes obscenity is still not rasolvad. Most 
of what has been considarad by school boards as obscene has been hald 
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not to neat that lagal dafinition. In addition to the above casaSi for 
* axai^le, MS magai^lna was held not obscene.^* And fadaral court judges 
are divided on the question, as can be illustrated by the case e£ Btu* 
baker v. Board of Education , 

In this case three teachers were fired for distributing a "Wood- 
stock" broehure to eighth grade students. The mid'tarm discharge was 
accQH^lished by a board who felt the brochure was "obscena and in^ropar" 
reading for eighth graders. Some of the objectionable sections , taken 
out of context, are as follows: "Woodstock felt lika home, A place to 
take aeld, A place to make love* * . * Bodies naked into tha water, 
touching each other, * . moving together we're a big fucking wave, , , . 
Old world ciraibling, new world baing bora,"^* Although a determination 
of obscenity must ba made by considering tha work as a whole, this was 
apparently not the procedure followed hare. To the teachers* objection 
that tha board should have reached its conclusion of impropriety with 
the benefit of expert opinion in the fields of literature, obscenity, 

md drugs, the court responded: "Es^arts should not be needed to sup- 

37 

port a conclusion that is obvious," 

At least one parson who did not considar the conclusion obvious 

was a dissenting judge. He stated that the brochure was not obscene in 

the legal sense. 

The use of profanity does not transform tha controversial Into 
the obscene. . , . Evan assmning the continuing validity of 
the variable obscenity doctrine, and making the widest allow- 
ances for the age of plaintiffs* students, neither the bro- 
chure as a whole nor the poem "Getting Togathar" begin to 
satisfy the Miller criteria, 38 

In sharp contrast to the Immediately preceding case, a California 
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court protected a taachtr from a mid^year dismissal for her actions in 

allowing a group of aighth graders '*te write directly on a ditto sheat" 

39 

that would later bo duplicatad for elass discussion. The studants, 

who wara in a special class for poor readers, apparently took great 

pleasure in writing stories containing references to male and female 

sex organs md to the sex act,^^ A dissenting judge felt that the 

stories were legally obscene unless that word is "a semantic fiction, 

41 

wholly unrelated to any reality^. . 

TTie decision of the court cm perhaps best be understood by con- 
sidering the concurring opinion of one Judge who considered the partic- 
ular situation in great detail. The students wrre poor readers, thirteen 
to fourteen years old, largely from Impoverished neighborhoods in a rel- 
atively large city, md they used vulgarity in their everyday Interac- 
tions. 

We should also consider that in this world there are many 
cultures and many concepts of what is acceptable sexual con- 
duct, and of what sexual conduct may be the subject of free 
and open discussion or publication in folklore or literature. 
It may be in^ossible to impose one strict moral code on all 
of society, md we may have to acquaint ourselves with, and 
accept^ without purltMical prudeiy, as natural to them, the 
stmdars of others, 42 

Although the majority opinion made no explicit finding on the obscenity 

issue (which was probably a close one) , it held that because there was 

no disruption or ia^airment of discipline md no significant danger of 

harm to the students, the teacher did not demonstrate "evident unfitness 

for service," 

Tills case represents m exceptional ly protective approach to the 
presarvation of academic freedom* It suggests, indirectly, that there 
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is more to ba considared than the offanslvanass of the langumge and that 
what is obieene in one classroom may not be obseene in another « It per« 
haps also suggests that even if the material^ are obscene, they repre- 
sent, at most I one Instanee of poor Judpient* Imagine the dilewna faced 
by this teacher, who had promised in advmce to distribute student sit- 
ing* only later discovering that it was offensive. This is how the act* 
ual teacher described. the situation. 

I could either say "This is vulgar Iwguage, lt*s dirty 
writings it's badi you are bad, your writing is no good, I am 
going to throw it out and I never wMt to see anything like 
that again." I could say that mi I think that would be the 
ordinal teacher's response. . . . [B]ut I was in a class- 
room day after day after day wnd fighting a fight that I was 
losing and caring that 1 was losing it, and so I felt , "Well 
I have to do something . I have to somehow reach these kids. 
, , Md so I said, "I am willing to take a risk. I am 
going to say to these kldi "What you did is not evil. You 
are not evil. The stuff you wrote is not evil, * . ," I 
felt for one day I had a classroom of kids that were reading 
mi writing as hard as they could and as fast as they 
could. * . .^3 

The California case considered above is excaptional because it con- 
sidered the taaeher*s motivation. In addition, it considered the ad* 
verse effect on the students, the degree of such adversity, the exten- 
uating or aggravating cireumstances , the likelihood of a recurrence of 

the questioned conduct, and the impact of the discipline on the constl* 

44 

tutional rights of the teacher involved and on other teachers. These 
are the kinds of considerations that are necessary if intellectual free- 
dome is to be promoted in public schools. 
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TTie Question of Acadamic PraedQW 

Academic freadom for elemental md sacondary school teachars is 

confined to the gan«ali%sd fraa spaach right to taach, to spaak frealy, 

and to indapandantly salact at laast soma matarials and methods for 

classroom usa.^^ Tha minority opinion appaars to ba that school boards 

have coB^lata authority to control not only tha general content of every 

eoursa offered in school « but the selaction of every piece of writing to 

be road md aveiy topic to be discussed. TOus one court held that bo- 

causa the school board was responsible for courses of studyj a teacher 

46 

could not conduct a dabati. on tha subject of abortion. In mother 
casOj whara a teacher challenged a state statute prohibiting instruction 
or discussion of birth control, the court held that the teacher's First 
Amendment rights were not violated by the prohibition because the 

47 

teacher had no independent right to select subjects for instruction* 
In addition » the teacher was prevented from raising the right of the 
students to hear and to know by the judicial policy which denies st«id* 
tog to third party challengers. Some iBrportant Supreme Court cases have 
recently been decided on the question of standing, which would now allow 
the argument to be made that teachers should be permitted to raise the 
COTStltutional rights of students/® Students will often lack the re- 
sources and the motivation for a court challenge, itod by refusing to 
discuss birth control in response to a student question, for exaisple, 
the teacher is arguably being forced to deny the student's right to know 
as well as his or her om right to spe^. 

TTie almost absolute denial of independent academic freedom rights 
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to taEeheri has be©n followed in the less spaaeh protective line of 

libnty eases as well. Whert librarians have joined students, parents, 

and others to protest the removal of books from libraries, eourts which 

have eqnsidered the .ssua have generally held that libraries have no 

Independent First Amendment right to control the collection of the 

49 

library tmder the "rubric of academic freedom^" This dichotomous 
approach « which gruts authority to one group and denies authority to 
mother, can be sharply contraited with a growing number of cases since 
1969 which contributes to the developing consensus that teachers have 
some measure of academic freedom. 

In the earliest case Keefa v. Geanakos , the First Circuit held that 
the conduct of the plaintiff teacher in assigning a controversial art- 
icle from the Atlantic Monthly to his senior English class was protected 
M a matter of academic freedom. Although the article contained a 
"vulgar term for an incestuous son," the court foimd it to be a "valu- 
able discussion of dissent, protest, radicalism and revolt. "^^ It was 
not pornographic, obscene « or shocking, md the objectionable words were 
not used gratuitously. Although some parents may have been offended, 
the court admonished the school board that the sensibilities of parents 
were "net the full measure of what is proper education*" 

Itie next it^ortant federal court case to base its holding on the 
academie freedom of a teacher was Parducei v. Rutland. The case sub- 
stantively clarified the mewing of the term "academic freedom." 
"Although academic freedom is not one of the enimerated rights of the 
First ^endment, the Supreme Court has on numerous occasions emphasised 
that the right to teach, to inquire, to evaluate and to study is 



ERIC 




ftmdamental to a demoeratic soeiaty." The court continues by giving 
the quote trm Kaylshlan with which the chapter opened, "ftir nation Is 
deeply committed to safe-guarding academic freedom, which is of trms- 
Cendant value to all of us and not merely to the teachers concerned, 
l^at freedom is therefore a special concern of the First Amendment, 
which does not tolerate laws that cast a pall of orthodoxy over the 
classroom."®^ In affiaming the right of a teacher who had assipied 
Kurt Vonnegut*s story, "Welcome to the Monkey House," to her eleventh 
grade English classes, the court said that "the safepiards of the First 
Amendment, will quickly be brought into play to protect the right of 
academic freedom because ajiy unwarranted invasion of this right will 
tend to have a chilling effect on the exercise of the right by other 
teachers. TTie court wed the material and substantial interference 
test as a guideline in determining the extent of the teacher's right. 
It fotmd that there was no interference with the orderly atmosphere of 
the school setting md no invasion of the riihts of other students* In 
addition, the court determined that the stoty would not interfere with 
the emotional development of the students because it was neither in- 
appropriate nor obscene. The story presented no social dmger because 
nothing illegal was advocated. And there was no dmgBt to intellectual 
development because no. attempt had been made to propagmdiie. The dis- 
missal was held to violate the First Amendment rights of the teacher. 

Academic freedom has also been used by courts to protect a high 
school drama coach from dismissal for allowing the production of a play 
with drinking scenes and wlgarity;^^ to protect a student teacher who 
made "tmorthodox" statements saying that he was agnostic and approved 
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the Darwiniaji theory^ to prohibit the dismisiml of a Catholic priest 

. who read an autobiographical itory racounting the funeral of a student 

who died of a heroin overdose md which contained a "sl^g expression 

S9 

for an incestuouB son;" md prevented school officials from atten^ting 

to restrict a teacher's use of Catcher in the Rye .^^ 

Some courts prefer the more traditional language of freedom of 

speech or e^qjression, but regardless of the l^guage used, a teacher's 

right to teach has often been protected. Thus, a teacher was permitted 

to invite additional speakers to a political science class to represent 

diverse views. And a high school civics instructor was protected 

when, in response to student questions, he said that he did not oppose 
* 62 

inteCTacial marriages* This teacher believed that it was not possible 
to teach seniors about current events without discussing controversial 
issues such as repression of anti-war dissent in the armed forces, and 
race relations. The court balanced the rights of the teacher with 
educational needs. 

A teacher's methods are not without limits* Teachers 
occupy a unique position of tTOSt in our society, and they 
nust handle such trust md the instruction of young people 
with great care, ^ the other hand, a teacher mist not be 
manacled with rigid regulations, which preclude full adap- 
tion of the course to the times in which we live* 63 

But academic freedom, even where recognised, will not protect all 

teacher speech in the classroom, as is illustrated by the following 

two cases. 

In the case of Carey v. Board of Education , a Uiited Spates Dis- 
trict Court judge eloquent ly discussed the vital in^ortance of academic 
freedom*^'* After arguing for the relative importance of the teacher £ua 
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araployae aomparad to employees in the private leetor based upon the na- 
ture of the product (e.g. automobiles versus well-educated students), 
the judge ipiored the inqjortance of the distinction. 

Thus, a teacher may bargain away the freedom to communicate in 
her official role in the same manner as an editorial writer 
who agrees to write the views of a publisher or an actor who 
contracts to speak the author's script, toe can for consider- 
ation, agree to teach according to direction, 

Judge Marsh viewed the prohibited use of certain books for eleventh and 
twelfth grade elective courses as a simple contracts case. He held 
that because of a collective bargaining agreement the teachers had bar- 
gained away their right to participate in the selection of curricular 
materials^ 

But for the bargained agreements the plaintiffs would 
prevail here* The selection of the subject books as material 
for these elective courses in these grades is clearly within 
the protected area recogniied as academic freedom* * . , 

Because of the bargained agreement the plaintiffs' claim 
must be denied* Whatever may be the scope of the protection 
of the First and Fourteenth Amendments for a freedom to 
cominunicate with students directly in classroom speech or 
indirectly through reading as si pimentSj such protection does 
not present a legal impediment to the freedom to contract, 

This Is an astonishing conclusion after several pages replete with dicta 
about academic freedom and the beneficial effects of protecting Intel 1* 
actual freedom in the schools. Even if freedom of conmmnication is a 
parmissible subject for negotiation , the holding that it can be com- 
pletely given up by either party is certainly subject to question. The 
problem with allowing teachers to bargain away this right is that it 
also interferes with the right of the students to know. First Amendment 
free speech rights are of a reciprocal nature. It is arpsably against 
public policy to permit the waiver of another's rights in the 
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cireumstancas of this casa. 

In tha other eise where teacher rights were not protected although 

aeademie freedom was recognized , a black high school teacher was dis- 

67 

missed after having taught for fifteen years. His dlsmisial was 

based on the following statements' 

Integration in churches. and classrooms CBmm recently, but in 
bed for a long time because if a white mm wilted a little 
loving he would go across the tracks. 

The black man has had the idea that only white women could 
love adequately because of picture shows* Until recently 
there were no black womin in movies* 

Black girls have more illegitimate children becau.vs they 
can't afford to have anything done as white girls do. 

Obscenity and vulgarity are needed to motivate people. 

One can readily admit that the teacher's right to academic freedom is 

not absolute^ ^d still question the sunmiary dismissal of this teacher* 

"We believe that the findings noted above are ex^iples of acts which 

need no reflation to define their indecoxiim,"^^ The case suggests the 

question of whether or not the right to academic freedom and freedom of 

agression in the classroom can be overcome by the mere assertion that 

speech was Improper or indecorous . If this case were tj^pical, free 

speech would not long remain in the preferred position it has generally 

been given. 

There are* of course , legitimate limitations to the teacher's free* 
dom of es^ression in the classroom. "TTie teacher's liberty is not a 
license, either as formalised authority or as m undisciplined freedom, 
md limitations on the mMner of its exercise are required to achieve 
the purpose of academic freedom, "^^ Teachers CMnot falsely shout 
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"fira" in the clasiroom. They c^not intarfere in any other way with 
the physical safety of the students--they eannot advocate violence, far 
example* And teachers also have the duty to promote the social and emo* 
tional growth of the students , so that the advocacy of noncooperatlve 
and illegal acts can generally be prohibited. In addition, since the 
teachers haye the primary duty to protect the process of intellectual 
exchange itself, they imst not do anytning that would deny the students 
the fundamental opportunity for Intellectual growth. Some limitations 
are necessary to achieve the primary purpose of academic freedom itself. 

There are two major ways that the process of intellectual freedom 
could be thwarted by the teacher. It could be thwarted passively by 
siinply not teaching the prescribed course content, or actively by pros- 
elytizing or indoctrinating. Since prepagmdistic materials, if used 
for indoctrination, would stifle free communication md be Inimical to 
the development of free intellect, they could properly be excluded. 

A closely related concern is that teachers not use the classroom as a 

72 

springboard far their personal criticism, ^d whatever the subject 
matter involved, several cases suggest that the materials should be rel- 
evant to a legitimate educational objective md not inconsistent with 

73 — 

the general purpose of a course. The? cases represent a concern that 
there not be a substantial interference with the intellectual develop- 
ment of the students. As it was colorfully stated by one court, the 

teacher is not '^invested by the Constitution with [a] right. . , 'to 

74 

teach politics in a course in economics."" 

This does not mmm, however, that a teacher can never discuss sub- 
jects of general political or social concern. Where teachers were 
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prohibited from aaiswering student qutitions regarding negotiations, 
the court held that thair First Amendment speech rights were being 
violEtad absent a ihowing that a material and substmtial interfer- 
ence would result Another court had a similar opinion* 

[linvoluntary restrictions on the individual liberty of 
teachars and students to communicate ^ directly or indirectly, 
where such open expression is consistent with attained level 
of educational development j are matters of Gonstitutional 
concern* 

Academic freedom, in the sense of the freedom to teach and to dis- 
cuss a wide variety of issues with students, has been comprehensively 
protected by many courts in flhe post- Tinker period. Wxmn freedom of 
coromisiication is not protected by school officials or courts^ it often 
appears to be because the desire for order or absence of controversy 
has been allowed to obscure its vital role in the process of intellac- 
tual development itself. To legitimately prohibit or interrupt speech 
in elementary or secondary schools, a showing of substantial inter- 
ference with the legitimate objectives of education in a democratic 
society should be required. 

Due Process for Teachers 

Although several important cases have established that teachers 
who have property rights (contract or tenure] or libc ty rights Cgood 
name or reputation) are entitled to a hearing before dismissal, this 
is not the subject of this section. The issue here is whether or not 
it is reasonable to deprive a teacher of liberty or property if the 
teacher had no notice or reason to know that the activity he engaged in 
might legitimately be considered inappropriate. Several cases from the 
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early 1970 's evldtnca a concern that teachar ipeech be protacttd in 

bordarlina cases where there have been no standards for guidance and 

where the speech is not patently unprotected. Although the motivation 

in these cases Is partly to insure participation and accuracy in dls- 

missal or demotion proceedings, the primary purpose of this due process 

protection is to preserve the ft^damental right of intellectual freedom. 

This exclusively procedural protection is afforded to a 
teacher not because he is a state employee, or because he is 
a citizen, but because in his teaching capacity he is en^ 
gaged in the axarcise of what may plausibly be considered 
"vital First Amendment rights." [citations omitted] ^8 

The earliest case to deal extensively with this issue was Parducci 

V, Rutlmd, where the teacher's right to academic freedom was held to 

justify her use of Kurt Vonnegut's "Welcome to the Monkey House/* which 

79 

had been considered by the principal to be "literafy garbaga," The 

court was concerned about what it called a "total absence of standards" 

by which a teacher could know what conduct was proscribed. 

Our laws in this country have long recognized that no 
person should be punished for conduct unless such conduct 
has been proscribed in clear and precise terms. Whan the 
ebnduet being punished involves First Amendment rights, as 
is the case here, tha standards for judging permissible 
vs^eness will be even more strictly applied. 

The court went on to observe that valid educational interests would not 
be served by allowing school administrators "unfettered discretion to 
decide how the First toendment rights of teachers are to be exercrsed." 
It enphasizad the chilling effect on intellectual freedom in the class- 
room that such unlimited discration would have. 

When a teacher is forced to speculate as to what conduct is 
permissible and what conduct is proscribed, he is apt to be 
overly cautious and reserved in the classroom* Such a re- 
luctance on the part of the teacher to investigate md ex- 
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perinent with new and diffafint ideas is anathema to the 
antira concept of academic freedom, S2 

Thm naxt important case on this isiue, Mallloux v, Klley y held that 
baeausa tha taaehar's eonduet in explaining the concept of taboo by 
writing a four- letter word on the board was "within st^dards respons- 
ibly, although not imiversally raaogni%adj md, , , he acted in good 
faith and without notice," his dlsmiisal would be a violation of due 
process. The lesson of the Parducci md Mailloux cases has been 
haeded by several other courts. Because of the import mce of academic 
freedom to the process of education, where the teacher's speech activity 
arguably falls within standards racognlied as reasonable , it should be 
protacted unless there was notice to the contrary* 

The above rule of law has two ii^ortMt corollaries. Firsts it Is 
not nacassasy to have a rule in all cases in order to give notice of the 
unprotacted nature of teacher spaach activity. As the court said in 
Keefe y. Gaanakos, "It does not follow that a teacher may not be on 
notice of impropriety from the cirCLunstMces of a case without the nec- 
essity of a regulation." Although this is midoubtedly true, the Keefe 
case does not say which speech activity is so obviously inappropriate 
that prior notice would not be needed. It is probable that speech which 
has been traditionally improtectad, such as obscenity, and spaach which 
would create a material and substantial interference would not have to 
be proscribed by a specific rule. 

The second corollary to the above rule Is that ^y repilatlons 
which are promulgated to define protected and improtected teacher speech 
mist meet constitutional stMdards. If this ii true, one wonders, by 
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malo^ to the attampts to aitablish rules for prior review of the 
student press, whether or not sueh regulation of teaeher speach is 
either possible or necessary. TTie point is that it may not be con- 
stitutionally or practical ly possible to proscribe teacher speech other 

86 

than that which is unprotected by Chaplinskv and Tinker . Md that 

speech which is unprotected by Chaplinskv and Tinker is very likely just 

the sort of speech for which written prohibition is unnecessary. 

The effect of the line of cases requiring that teachers be put on 

notice in borderline cases as a matter of due process certainly has the 

potential to protect academic freedom. The problem^ as always, is that 

the use of precedent can be perverted* A case which illustrates this 

aspecially wall is the recently discussed case where the black teacher 

with fifteen years teaching e^erience was fired for statements he made 

to his high school class about interracial sex, illegitimacy among poor 

87 

black girls, Bnd the social need for profanity md vulgarity. The 

court cited the Keefe case for the proposition that "a classroom teacher, 

merely by the nature of that position, should be aware of the impropri* 

ety of some practices*" It then asserted the impropriety without 

analysis, "We believe that the findings noted above are examples of 

89 

acts which need no repilation to define their indecomm*" 

Mille it may very well be true that there was no need for a reg- 
ulation in the above case, there certainly was a need for a consti- 
tutional justification for dismissal. In m apparent attei^t to just* 
i£y the suimary nature of the conclusion regarding First ^endment 
rights, the court cited the Tinker case. 

While the First Amendment rights in the schools are of great 
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in^srtance, [citations omitted] the right of free speech is 
not absolute, but is limited by state regulatory control 
that is not unreasonable or irrational . 90 

But the Tinker case stands for the proposition that in order to reg- 
ulate in the First Amendnent area, where important intellectual freedom 
rights are concerned, what is reasonable must meet a very high standard. 
The due process oases considered in this section recognize the import- 
mem of these rights. 

The Teacher's Freedom of Speech: Protected md Not Protect ed 

One o£ the most quoted passages of the Tinker decision is the asser- 
tlon that "ii]t can hardly be argued that either students or teachers 
shed their constitutional rights to freedom of speech or expression at 
the schoolhouse gate."®^ But despite this dictum , a teacher was dis- 
charged for his action in wearing a black annband to class to protest 
the war In Vietnam. The dismissal was justified by the belief that 
the expression of political views was not appropriate in a public school 
Perhaps not surprisingly, a federal court of appeals held that the First 
Amendment protected the teacher's action. 

Any limitation on the exercise of constitutional rights can be 
justified only by a conclusion, based upon reasonable infer- 
ences flowing from concrete facts and not abstractions, that 
the interests of discipline or sound education are materially 
Mid substantially jeopardized, whether the danger stems ini- 
tially from the conduct of students or teachers. » 

The court commented on the fact that there had b n no proselytiiing, no 

deliterious effect on teaching, and no disruption. In addition, it 

voiced the opinion that the discussion of controversial issues was 

necessary to the educational process. 
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Along with students, an despite some additional eonilderations, 

taaQhars are also protartad in their right not to speak. This is true 

even though thalr actions may be controvarsial, Wiere a teaeher was 

diseharged because of a refusal to participate in the pledge, a court 

ordered reinstatement.^* "[T]he right to remain silent in the face of 

9S 

illegitimatt damand for silenee* • , Hare again the court noted 

that this was a passive action on the part of the teachar* T^ara was 
no attempt to proselytize^ and tenth grade students would not ba mi' 
duly influenced by the action. In addition, the court felt that eon- 
trovarsy was not to be dreaded in classroom situations. By protecting 
controversy, these courts, like the Supreme Court in Tinker , racopiise 
that our national strength derives from our "relatively permissive, 
often disputatious, society. 

In another case where controversy was central, school authorities 
had created a fon^ for the speech of teachers md others on a wide va* 
riety of issues. Despite the invitation to open discussion, a teacher 
was transferred for speaking on the dress md grooming coda, the out- 
side speaker policyi and the school paper. The punishment was effected 
for the creation of "disharmony and friction*" But this court, too, 
protected controversial speech in the public school environment and 
nullified the transfer. 

Priorities place constitutional rights above unlimited admin- 
istrative authority to act in their derrogation. Disharmony 
and friction are the healthy but natural results of a society 
which cherishes the right to speak freely on a subject and 
these resultant by-products should never prevent an individual 
from speaking or cause that individual to be penalised for such 
speech. Any attempt to do so abrogates the protections that 
the First Amendment affords to all. 98 
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Teachers mvm protected not only from diicharge, but from my other 
significmnt punishment, when they are exercising their constitutional 
rights. And their constitutional rights do not end where controversy 
begins. 

Where teachers themielves are not engaged in controversial speech 
but are advising students engaged in press activities, for exa^le^ 
they apparently get First Amendment protection derivatively* Where a 
teacher encouraged aji honors English class to publish a paper outside 
of school even though the principal was "quite opposed" to underground 
papers because they tend to "deteriorate," the teacher's contract was 
not renewed.®^ The paper, called Catharsis , contained several short 
articles on sexual equality, football, free press, and ecological 
issues*-hardly evidence of deterioration* But whether or not the paper 
would "tend to degenerate," since it was a legitimate and constitution- 
ally protected activity, the teacher's acts o£ assistwce and associa- 
tion were held permitted by the First Amendment, 

The other side of this issue is that teachers can also be held 
responsible for the press activities of students imder their control. 
Where a teacher was dismissed for allowing m article to appear which 
criticised the disciplinary actions of certain teachers—the "Old Meany 
Master" article-^the court held that the lack of censorship was evidence 
of incompetence. TTie court considered the Tinker case, decUing that 
personal attacks on members of the faculty were not permlttccl S^cause 
they would create a material and substmitial interference with ^iicipline 
and a collision with the rights of others. Because the cone In ^5 on here 
was arguably based on nothing more thm "undifferentiated fenr/' it 
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illustrates that the derivative First Amendment proteetlon is beneficial 
only to the extent that courts are willing to place intellectual freedom 
in a preferred position, 

"nia final case in this section ^ one of the few to arise in the ele- 
mentary school context, illustrates the extreme repression of student 
and teacher speech by some school administrators, A second grade teach- 
er with twenty^five years of experience was discharged for allowing a 
student to write a letter to the school cafeteria requesting raw carrots; 
for showing the principal student cartoons showing wilted flowers as a 
protest against a uroken water fountain^ and for voicing concern about 
m open incinerator in the middle of the playground^^^^ A Federal Dis- 
trict Court in ArkMsas held that the teacher had a First ^endment 
right to engage in all of these activities. 

Conclusion 

Teacher freedom of speech in the classroom and the corresponding 
rights of students to know have been given increased protection by the 
growing recopiition of a generalized right to academic freedom. Al* 
though academic freedom for the teacher may not provide any additional 
First Amendment rights, the new terminology has connotations of reci- 
procity and interaction which are especially appropriate for encourag- 
ing intellectual freedom in m educational context* 

Teacher freedom, of course, is not absolute md may be limited 
where it creates a material and substantial Interference with the learn- 
ing environment. Beyond this, it can be arpied that an expanded 
material and substantial interference test would help courts to balMce 
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fyeedem of speech for teachers with the state »i interest in promoting 
the emotional, social and intellectual development of itudents. For 
example g non-disruptive teacher speech which advocatei disobedience to 
school rules or which involvei indoctrination is ill-suited to prohib* 
ition by the traditional Tinker diswption limitation, Aji expanded 
material and substantial interference test might be useful in situations 
such as these which do not look toward the protection of the learning 
environment so much as toward the promotion of student growth. 

' M e^^anded test could also be helpful when dealing with the sensi- 
tive issues of sex education, sex-related language, and sexual prefer* 
ences of teachers. The question would be whether the speech activity 
would have a material md substantial negative effect on the emotional 
or social development of students. The issue of obscenity is separable 
and clearly improtected. While what is obscene for minors is difficult 
to define apart from a contextual situation, it appears from the cases 
that teacher speech which is legally obscene is almost non-existent. 

The role of the collective bargaining process in promoting in* 
tellectual freedom is an emerging issue. For the immediate future, 
courts which interpret state legislation as granting complete curric* 
ular control to school boards cm be ejected to view curricular issues 
as impermissible subjects of bargaining* In states where these issues 
are bargainable, courts will need to define constitutional limits which 
will assure the protection of the students- right to leam. 

The last major post - Tinker development to affect intellectual free* 
dora in the classroom is the emergence of m especially speech-protective 
notion of due process for teachero. It is applicable where teachers 
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have engaged In spetch-related ictivitias that, while not clearly pi^o- 
teetedp are not amenable to easy analysis and disapproval under the 
Chaplinsky or Tinker doctrines* In these casei. In order for teachers 
to be punished for ansaging in ipeech-relatad activities, they must 
have clear notice that their behavior has been validly proicribed. It 
Is the protect ion of academic fraedom that has provided major in^atus 
for the judicially created notion of a special First Amendmant due 
process right. In borderline cases, fairness to the individual arpjably 
requires such a result as a matter of principle, and the protaetion of 
academic fraedom requires such a result as a matter of public policy. 
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C H A P T 1 R VI 
SUMMARY, CONCLUSIONS, AND RECO^WENDATIONS 



Wa are free only if we know, and so in proportion to our 
knowledge* TTiere is no freedom without choice, md there 
is no choice without knowledge, **or none that is not Ulusory. 
Illicit, therefore, in the very notion of liberty is the 
liberty of the mind to absorb and to beget. 

Judge Benjamin Cardoio 

Paradoxes of Legal Science (1928) 

The humanitarian Instincts of the first half of the twentieth cen- 
tury led to much needed reform in the way our society dealt with child- 
ren and other less conpetent or mature individuals. While it is un- 
doubtedly tTum that children are especially needftil of protection, it is 
also in^ortant to remember that children groyt more and more competent as 
they mature socially, emotlonallyi and intellectually. TTie special 
ifl^ortance of Tinker v. Das Moines^ more inportant thm the holding or 
the Tinker test, is that the majority recognized and reasserted a philo* 
Sophy toward children which respects their individuality md uniqueness 
as people. ^ 

Although a great mmy people throughout the first half of the cen- 
tury believed that children were properly subject to almost complete 
control by their parents and the state, the Tinker court denied that 
assumption by asserting the personhood of children* '^Students in school 

as well as out of school are 'persons* under our Constitution* They are 

2 

possessed of fimdamental rights which the State must respect* * * *" 
The majority opinion of Tinker is a powerful reminder that neither the 
state nor the parents of a child can exercise imfettered authority with 
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regard to ths children under their control* Even though children are 
less mature than moit adults, they still deserve respect as hmnw beings 
and they still have fundamental constitutional rights. 

The concurring opinion of Justice Stewart in the Tinker case re- 
presents m alternative point of view. It Illustrates a major philo- 
sophical difference of opinion between him rad the Tinker majority with 
regard to student rights. Justice Stewart bemoans what he feels is the 
"Court's uncritical assOTptlon that* * . the First Ajnendment rights of 
children are co'extenslve with those of adults*" He believes that 
because children are net "possessed of that full capacity for individual 
choice" their rights must necessarily be more limited. Of course, from 
a practical point of view this is often true. Children can't vote and 
they cm't marry at my age they choose. But Justice Stewart would ap- 
parently limit the rights of children in theory as well as in practice, 
md this limitation would have profotmd consequences* 

7hB Tinker majority began with the philosophical assumption that 
children are persons who deserve the protection of fundMiental constitu- 
tional rights* This more libertarian philosophical assiMption assures 
that Miy limitation of the rights of children in particular situations 
will require adequate justification. "In the absence of a specific show- 
ing of constitutionally valid reasons to regulate their speech, students 
Me OTtitled to freedom of egression of their views." Even the case of 
Ginsberg v. New York , which influenced Justice Stewart, held only that • 
the state had the power to define prohibited obscenity in context.^ And 
sinee the context in that case involved the dissemination to minors, the 
determination of obscenity was adjusted to meet the particular situation. 
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point is that the prineiplas remaiii the swna. Evan though the power 
ef the state to control the behavior of minors goes beyond its power to 
control adults J that proposition is not a statemant of principle and it 
is not self ^executing. Judgmants have to be made based upon principled 
assu^tions. And the assmption that is most congruent with our liberal, 
democratic values as es^ressed in the Constitution is that childran are 
possessed of fundamental rights which must be respected. As their right 
to speak I for axuipla^ is adjusted to accord with the special character- 
istics and needs of the school environment. Justice Stewart's simple 
assertion that children don*t have the same rights as adults do will 
not be adequate justification. Constitutionally sufficient reasons will 
have to be given to validate the denial of a student's fundamental rights. 

Contrary to implications that can be drawn from Justice Stewart's 
^inion^ the Tinker majority does not arpie that students should be able 
to exercise their speech rights in exactly the same way as adults gener- 
ally may. The majority recognizes that the special needs of the school's 
learning environment md the fact that students constitute a captive 
audience will require the making of unique adjustments. But the basic 
assumption of the Tinker court is that all persons have ftrnd^ental 
rights* And It is this asst^tion rather than the one often derived from 
Justice Stewart's opinion that bast accords with the liberal belief In 
hmu dignity and equality. 

In addition to asserting that students are persons and that they 
have rights, the Tinker majority reasserted the rights of teachers as 
hiuwi beings and as citizens. Just as it had been assumed that students 
had fetf if any rights while in school; it had long been assumed that 
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teachers, by virtue of their occupational status, had fewer rights as 
W6ll# In a statement that has been repeated in scores of teacher rights 
cases the Court in Tinker declared: "It can hardly be argued that ei- 
ther students or teachers shed their constitutional rights to freedom of 
speech or egression at the schoolhousa gate*"^ Both students md teach- 
ers have the right to speak QUt — to give their opinion-*on a wide varie- 
ty of controversial social and political issues « TTiey may talk about 
war, about abortion , md about evolution, as long as the expression does 
net fall outside of the realm of protected speech and as long as there 
is no substantial interference with the school's learning activities. 
kad this assertion of rights has been generalised to protect fimdamental 
teacher rights in addition to speech as well* 

The students also have an emerging right to know, which supports and 
enlarges the teacher "s right to speak, ^d they have a right to privacy 
which imposes special obligations on teachers and other school officials 
to carefully weigh the various Interests involved before engaging in 
speech activities* This cm be acco^llshad in the more typical situa- 
tions by looking to speech which has been traditionally unprotected, 
as defined by Chapllnsky (obscenity, defanation, and fighting words), or 
by asking whether the speech is likely to create, a material and substM- 
timl interference with good order md disclplina, as has been prohibited 
by Tinker. ^ But where speech which potentially threatens the emotional, 
social, or intellectual development of students rather thm the peace of 
the learning environment is involved, it cm be argued that the Tinker 
test will have to be extended to allow proper consideration of cenipeting 
rights. Indeed, there is evidence that the courts are beginning to make 
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theia more inelusive appiiGations* 

The types of situations whero an txtended application of the Tinker 
text would be most useful Involve, for exawple, the distribution of an 
monymous survey on student attitudes toward sex and the use of short 
stories with "sophisticated" Imguage or themes. Although these sit- 
uations will not threaten peaces amd food order, they may threaten or 
a^ear to threaten the emotional development of students. It will not 
be easy to resolve these issues. Non-material ceneeras are subjeet to 
less exaet measurement than material disruptions , And there is less 
agreement among educators psychological experts as to what would 
amount to a iubstantlal interference with the emotional or social de- 
velopment of students. But the preservation of intellectual freedom 
requires that flexible standards be developed md implemented. Even if 
the Tinker test was not initially created for application to situations 
other than those which threaten physical disruption , the general ii^ort 
of the decision would require that all restrictions be accompanied by 
substantial Justification, not a mere assertion of reasonableness. And 
because the protection of intellectual freedom in a public or semi- 
public forum dedicated to teaching and leaniing is of special Importance, 
the general presunption must always favor freedom of expression and 
Intercommunication. There is even more at stake in these cases than 
i^ortant Individual rights. The interests protected by the First 
toendment speech provisions have both individual and social relevance* 
We all benefit from m intellectually free Md capable citlienry, 

Ihese dual interests for the protection of free conmiunlcation have 
been, recogniied and given special support by courts at all levels in 
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about half of the well over a hmidred cases considarad in this paper, 
TTiis spaach protactivanass doas not appear to be the province of any 
one state, or of any one district or circuit. It could plausibly ba 
suggastad that tha spirit of the Tinker case has permeatad all sections 
of tha coimtry, at least to the extant that half of the cases concerning 
intellectual fraadom in public schools seem to rely on its egalitarian 
and spaach*prot active philosophical approach. 

On the other hmd, and by contrast to this relativaly high level 
of protectivanass , about a quarter of the cases considered show veiy 
little inclination on the part of the courts to protect either speech 
or individual rights* They show too little appreciation of speech 
values, and excessive deference to the overly paternalistic and pro- 
tective judpnent of school officials. As has baen noted previously 
the facts of many cases suggest that school officials fraquently over- 
react in situations where controvarsial speech is concerned, evidanclng 
a desire to maintain perhaps imreasonably high levels of order md con- 
trol. In addition, the existence of blMket prohibitions and prior re- 
view policies, for exan^la, tend to suggest possible undue paternalism* 
Whan courts decline to intervene in thasa situations, they frequantly 
cite the following language from the Supreme Court case of Epperson v. 
Arkansasj **Courts do not and cwnot intervene in the resolution of con- 
flicts which arise in daily operation of school systems and which do 

8 

not directly md sharply Implicate basic constitutional values," Wien 
the courts show less Judicial deference with regard to decisions of 
public school officials, they cita this language from the same casei 
Judieial interposition in the operation of the public school 
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system of the Nmtion raises problems requiring care and 
restraints Our courts, however, have not failad to apply 
the First ^endment's mmdate in our educational system 
where essential to safeguard the fund^ental values of 
freedom of speech md inqui^ md of belief. ^ 

A lack of appreciation for the fimction and importance of freedom 
of coimnunication in public education is shown by the courts in various 
ways. They often Ignore or fall to appreciate that speech Issues are 
Involved. They claim that a regulation of speech is reasonable with no 
regard for the high level of preference given to the ftmdamental right 
of free communication. Or they circiOTvent the spirit of the First ^end 
ment md the Tinker decision in other ways. While the large nisnber of 
eases which are relatively speech*protective may be encouraging « it 
could be argued that the cases where student or teacher speech has been 
protected involve unusually blatut violations of constitutional rights, 
thereby artificially Inflating the percentage of speech-prot active cases 
On the other hand, these cases might never have come to court in the pre 
Tinker periods But while the effect of Tinkir can be debated, the fact 
that a quarter of the cases show almost total disregard for the funda- 
mental rights of students and teachers indicates that there is a great 
deal more to be done to encourage m optimal level of protection for 
intercommunication in educational settings* 

During the course of this investigation several Issues have arisen 
which seem worthy of extensive individual treatment in the future. Some 
of them would involve quasi^emplrical or historical research and some 
would involve the constmiction of theoretical, constitutional arguments* 
The possibilities for further study, therefore, are both theoretical and 
qpplledi ud while they all involva issues of law md educationi some 




nm more aduQatlonal in natura md some mora legal* 

A major issue which suggests itself for consideration is how to 
balmca the rights of students inter se . This will involve deciding 
which students are entitled to exercise their rights when they confliet 
with the rights of other students; and it will involve daterminations as 
to whether or not a particular right will have to yield so that school 
officials can promote either a conflicicing right in the same individual 
or the general welfare of mother student or group of students. Once 
ftmdamental legal rights of students have been authoritatively astab- 
lished, the problem of Judicial balancing in a particular case involves 
educational and psychological issues in addition to primarily legal ones. 
Thm case where students wMted to collect md publish information on 
student views regarding human sexuality is a good example of the need 
for this type of information in a situation where several rights were 
in potential conflict. The student researchers had a right to gather 
md disseminate infomation* and other students had a right either to 
receive information or to be left alone« Since school officials have 
a duty to promote the fundamental rights of students as well as to 
promote their general welfare in other ways, it is they who must deter- 
mine Initially how to resolve these types of conflicts. Even though 
fimdamental constitutional rights such as those protacted by the free 
^eech provisions are given preference , the decisions of school offic- 
ials, and ultimately of courts, will have to reflect a consideration of 
various social issues in addition to legal principles when these rights 
eonfllct. Miether the questionnaire would provide a non-threatening 
opportunity for students to think about sexual concerns md to exchange 
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views, or whethar it would provide the stiinulus for emotional injury 
CM only ba daclded by considering educational md psychological evi- 
deneet Pin luiportmt Issue for aducationsl and psychological resaarch 
is to detaxmlna how principlas of learaing theory and infonnation about 
child devalopment can ba used to effactuata m appropriate baliJica in 
thase types of situations, kn, iii^ortimt issue for legal consideration 
is to deteCTiine the extent to which third parties, such as teachers 
and administrators, will be given standing to assert the constitutional 
rights of students. 

A related problem involves the same educational and psychological 
issues considered above. Because children are parsons, a reasonable 
Justification must be provided when their intellectual freedom is cur* 
tailed in a way that would be constitutionally i^ermissible for adults* 
Legal issues are mixed with social issues. Why Is it, for example, that 
we do not permit the legal dissemination of obscenity in our culture? 
Is it possible or reasonable to define what is obscene for minors in the 
context of the subculture of the minors themselves? If so, cm this 
type of reasoning be used to build a constitutional justification for 
limiting the es^osure of children to Indecent speech? How Is indecent 
to be defined? Should indecent speech be prohibited for children and 
not for adults? For children in school only? What is the particular 
justification? 

It has been suggested previously that if the material substu* 
tial interference test of Tinker were extended to cover situations where 
the emotional, social or intellectual growth of students appeared to be 
threatened, it might usefully provide the necassaiy piidance for 
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assessing whather normally protaettd spMch should be held unprotected 
In tha school situation. In tha public park, for axMipla* citizans cm 
constitutionally ba exposad to propagandistlc md vulgar spaach* Thara 
it is tha duty of tha citizans to absant thamsalvas 1£ thay dasira to 
avoid Indacant spaach or spaach which advocatas violance. It is bacausa 
students are not adult cltizans ^d do not have the right to absant 
thamsalvas from public school that tha educational situation is unique* 
TTia major criticism that could ba made of the proffared extension 
of the Tinker test to cover these more difficult situations is that tha 
test is vague. Wiat types of materials would be likely to create a ma- 
terial and 5 ' ^tial interference with student emotional, social, or 
intallectual development? But like all multi-purpose constitutional 
tools, the vapianass is both necessary md purposeful. Educational Md 
psychological theory ^ applied within a principled legal framework, will 
still be needed to resolve problems that arise in particular school 
situations « 

Another relatively general problem to be investigated is the issue 
of Intallectual freedom vs. indoctrination or whether the marketplace of 
ideas model is to be preferred in public education to the values inculca* 
tion approach. There is a strong strand in the legal literature that 
views the fimction of schooling almost exclusively as that of trans- 
mission of knowledge* In a Harvard Law Review article which is clearly 
pre-Tinker in tone, the «sertion is made that one ftmction of education 
Is lndoctrinatlve**the transmission of knowledge md values. Becausa 
children are not fully mature intellectually, the conclusion is reached 
that the free speech clause "is of questionable relavanea to speech in 



174 



public elementary or secDndary school classrooms J' The article has 
axarted a great deal of influence and continues to be extensively cited 
in the post^Tinker period. Mother commentator, for exanple, argues 
that the marketplace of ideas model '^^or the analytic model as opposed to 
the prescriptive model-*is not constitutionally compelled md that the 
"deliberate inculcation of the right societal values" is supported by 
history. While it is true that one pu3^ose of education is to trans- 
mit societal knowledge of facts md values; in a liberal, democratic 
society this transmission is not properly authoritarian, prescriptive, 
or doctrinaire. TTie trmsmission of values should arguably alternate 
with an analytic approach if Intellectual freedom is to be protected 
and if the child's capacity for independent, creative thinking is to 
be fully developed. 

The student's right to know will mem little if the imderlying 
educational theo^ accords Inordinate weight to the prescriptive as 
opposed to the analytic. It will also mmm less to the extent that 
the school's learning environment is not made full and rich by the 
views of outside speakers i by views expressed on buttons, bumper stick- 
ers, and banners; md by views from the outside cenmiunity brought into 
the school by petitions, books , and leaflets. Educational and legal 
arpiments need to be elaborated which would deny school officials the 
right to enact and enforce total bans except in tmusual circumstmces 
and for limited periods. It cm be argued that a long-term ban on 
buttons, rather than achieving m especially respected status, should be 
especially suspect* A captive audience, iimnature, to some extent unable 
to defend itself, forever precluded from an exchaige of particular ideas 
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or from making assertions by wearing evar-popular buttons, is a con- 
stitutional anomoly* 

Similar educational and legal principles should arguably limit 
state or local school board authority with regard to curricular davsl- 
opmont, the selection o£ textbooks , and the selection of library ma^ 
terials^ That is^ because the First and Fourteenth ^endments limit 
all state action with regard to intellectual freedom, it must be true 
that there is an outer limit to the scope of state control over the 
intellectual Ufa of the student, "In our system, students may not be 
regarded as closed*circuit recipients of only that which the State 
chooses to coimmjnicate,"^^ 

Some cases suggesting that the state could exert complete control 
over the curriculum have involved teacher attempts to secure a voice in 
curriculum development (or school board attempts to limit that involve* 
ment) through provisions in collective bargaining agreements* IVhether 
or not the limited, bilateral model of collective bargaining is m 
appropriate forum for resolving educational policy issues of such im- 
portance is open to question* But even if academic freedom can be 
promoted by the mutual agreement of school boards md teacher groups 
without conflicting with state labor laws or with the U, S. Constitu- 
tion ^ some additional mechmism may need to be developed to insure that 
E variety of other groups are heard* 

The problem of the limit to state authority with regard to public 
education is primarily legal. TTie question will be whether or not per- 
suasive constititutional arpunents can be developed with which to 
eountar the following type of asiertlon* ''[I]t should not be a matter 
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©f first ainendment concern if a school syitem were to determine that 

it wanted to control, as far as possible, all inputs into a student's 

13 

leading process while he is in school. * . While it is certain 

true that state officials have comprehensive authority with regard to 
the education of children* that authority must nevertheless be exerci 
with due regard for the constitutional rights of the students. At a 
minimira* the First Amendment prohibits the type of indoctrination in- 
visioned here. 

After fundamental constitutional rights have been guaranteed, th 
limits of state action defined , and overbroad md stmdardless delega 
curtailed, the next task would be to develop the educational means fo 
broad-based participation in curricular development. This should ary 
ably be an on*going process which would involve teachers, librarians ^ 
other professional educators, school board members, parents, and stu* 
dents. Because the personal interest of individual students and par- 
ents, while in^iortant and necessary, is relatively transient, school 
boards should arguably rely on professional educators to provide con* 
tinuity mi much of the long-term planning* To deny a professlonall; 
trained librarian, for exanqjle, the right to participate in the deve; 
opment of a school libraiy is probably unconstitutional and surely 
educationally unwise. But each area of educational plimning will be 
mlque. Different groups will be Involved to a greater or lesser ex- 
tent as the need for a broader, more general perspective is requirerf 
©r as the need for greater professional es^ertlse becomas necessary. 
Good procedures for allowing optimal participation and cooperation >»• 
derive from e3^erimentation. But the state cmnot be the lone 
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participant in the decisionmaking proceBS, Better deeisions will likely 
be made to the extant that raasonabla mathods are davalepad which op- 
timise the participation o£ various constltuencias. 

Another area which daservas in-dapth investigation and treatment 
concerns the issue of prior review of the studant press. Where permit- 
tedj model prior review policies need to be devalopad which would serve 
the legitimate educational objectives of prior review while at the same 
time presarving the free press rights of students* Studies should be 
undertaken to determine whether prior review policies are more effective 
than advisory systems in achieving im appropriate level of control of 
the student press. At present there appears to be mx^x confusion among 
school officials, teachers, and students as to what is constitutionally 
subject to suppression and what is protectable speech. This confusion 
results in overreaction and an undue chilling of Intellectual freedom. 

A related issue involves the question of whether or not it is 
especially inportant to protect Individuals from defamation in the 
school environment—whether or not defamation in school could be said 
to have the potential for irreparable injuiy. If it is students who 
perpetrate the dafamation, they may not be financially able to pay 
appropriate dmages to the individuals defamed* If it is captive and 
insflature students who are defamed, they may be particularly vulnerable 
to psychological injury. Whether or not prior review policies are nec- 
essary to protect this and other legicimate interests will only become 
clear after further experience and Investigation. 

Mother line of research which has been suggested by this Investi- 
gatioh would involve studies of the impact of the Tinker case on school 
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adninistrators and school board members. Jmether or not educators are 
familiar with the decision and understand it, and whether or not their 
behavior confomis to the holding could be examined in practical settings. 

It has also become apparent that the propositions of the Tinker de- 
cision itself have had a far-reaching effect on courts at all levels. A 
variety of children's rights cases from ihild abuse and child custody 
cases to delinquency cases have cited the Tinker decision. A detailed 
examination of the impact of Tinker on children's rights In general 
could also be undertaken. 

And perhaps the most delicate problem for further investigation and 
resolution concerns the appropriate balance when the First ^endment 
rights of speeeh «id religion conflict. The values promoted by all as- 
pects of the First Amendnient must be carefully considered in each case 
to provide the kinds of solutions that will foster true freedom of com- 
Diunlcation and belief. 

Freedom of Intelligence is perhaps the only freedom of enduring 
individual md social importance in our society. To be intellectually 
free is the mewis and the end of education in a dsmocracy. Because the 
public school is dedicated to teaching and leaming, it is even more 
ii^ortant to the development and preservation of intellectual freedom 
than the great public fonuns the street, the sidewalk, and the park. 
It is this special purpose which makes the public school the most 
sacrosanct publlu fonan of all. 
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